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WEIL, GOTSHAL & MANGES 

Attorneys for Irving Sulmeyer, 
Receiver for the Chapter XI 
Estate of Esgro, Inc. 

767 Fifth Avenue 
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(212) 758-7800 


SHEA GOULD CLIMENKO & CASEY 

Attorneys for Joseph R. Crowley 
and Herbert B. Siegel, as 
Reorganization Trustees 

330 Madison Avenue 

New York, New York 10017 
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PAGINATION AS IN ORIGINAL COPY 


Relevant Docket Entries . 


Proof of Claim No. 7273A dated August 27, 1974 
(the "Esgre Claim") filed by Esgro, Inc. and 
Irving Sulmeyer, Receiver for the Estate of 
Esgro, Inc. ("Sulmeyer”) (reproduced without 
exhibits) oe 


Notice dated April 9, 1976 and Application of 
Joseph R. Crowley and Herbert B. Siegel, as 
Reorganization Trustees (the "Trustees", 
annexed thereto objecting to, and requesting 
expunging of, the Esgro Claim . oo 


Summons and Notice of Trial issued May ll, 

1976, by the Honorable Edward J. Ryan, Bankruptcy 
Judge ("Bankruptcy Judge Ryan"), together with 
Complaint of Sulmeyer under Rule 10-601 for 
Modification of Stay of Suits dated May 10, 1976 


Answer of Trustees dated May 19, 1976, 
to Sulmeyer's Complaint under Rule 10-66i 


Transcript of Trial held on May 21, 1976 
and May 26, 1976 before Bankruptcy Judge 
Ryan on the Complaint to Modify the Stay 


Stipulation dated May 21, 1976 between the 
Attorneys for Sulmeyer and the Attorneys 
for the Trustees relating to admission into 
evidence of certain documents . os : 


Order of Bankruptcy Judge Ryan dated — 26, 
1976, Modifying the Stay . ; : 


Order to Show Cause presented to Bankruptcy 
Judge Ryan on June 3, 1976, and the annexed 
affidavit of Daniel L. Carroll, Esq. sworn 
to on June 3, 1976, requesting the oo 
of the Esgro Claim by the Trustees ; 


Transcript of the Hearing held on June 4, 1976, 
before Bankruptcy Judge Ryan on the Trustees' 
Application to Strike the Esgro Claim . ; 


Order of Bankruptcy Judge Ryan dated June 16, 
1976, denying the ee of the Trustees 
to strike the Esgro Claim. . . 


it 


Order to Show Cause of Bankruptcy Judge 

Ryan dated July 9, 1976, and the annexed 
affidavit of Martin I. Shelton, Esq. 

sworn to on July 9, 1976, requesting that 

the trial of the Esgro Claim be set before the 
Bankruptcy Court on September 15, 1976, or as 
soon thereafter as the Court's calendar 
permits . eee ee a | 
Affidavit of Bruce R. Zirinsky, Esq. sworn 

to on July 15, 1976, in opposition to the 
seGetees application. . .35 2.462... 


Affidavit of Arthur L. Sherwood, Esq. sworn 
eO OM aly (6, 1776... ec Le 


Supplemental Affidavit of Martin I. Shelton, 
Esq. sworn to on July 20, 1976 and Affidavit 
of Robert A. Holtzman, Esq. and Supplemental 
Affidavit of Robert A. Holtzman, Esq. sworn 
fo 0Giy 16, 1976 . ook ee. a 


Transcript of Hearing held on July 20, 1976, 
before Bankruptcy Judge Ryan on the Appli- 
Cation for a Trial Date... ....  ..., 


Order of Bankruptcy Judge Ryan dated 
July 23, 1976, denying the Trustees' 
Application to Set a Trial Date . 


Trustees' Notice of Appeal of Bankruptcy 
Judge Ryan's Order dated July 23, 1976 


Trustees' Designation of Record and 
Statement of Issues on Appeal 


Sulmeyer's Counter-Statement of Issues 
WOOL. kk 


Transcript of Hearing held on August 3, 
1976, before the Honorable John M. Cannella, 
District Judge ("District Judge Cannella") 
setting dates for the filing of briefs on 
the Trustees’ appesi . sw cL 


Opinion and Order of District Judge 
Cannella dated September 1, 1976, setting 
aside Bankruptcy Judge Ryan's Order of 
wale 29, 1976 . 2 oo 
Sulmeyer's Notice of Appeal to the United 
States Court of Appeals for the Second 


Circuit of District Judge Cannella's Order 
qatec Gapcewber 7, 1976. .....,..... 


Lit 


Order to Show Cause of District Judge 
Cannella dated September 8, 1976 and 
Affidavit of Bruce R. Zirinsky, Esq. 
sworn to on September 3, 1976, for 
Order Suspending Execution of Order 
of September 1, 1976, es at annaenen se 
of Appeal . : 


Affidavit of Martin I. Shelton, Esq. sworn 
to on September 13, 1976 in opposition to 
Sulmeyer's application ; 


Fr| 


Relevant Docket Entries* 


Date Proceedings 


7/28/76 Filed Appellant's Designation of Record and 
Statement of Issues. 


8/4/76 Filed Appe.lee's Designation of Contents of 
Record on Appeal. 


8/13/76 Filed NOTICE OF APPEAL to the USCA from the 
order of Bankruptcy Judge Ryan dated 6/25/76 
by Securities and Exchange Commission. f. 


9/2/76 Filed Transcript of Testimony dated 10/3/76. 


9/2/76 Filed OPINION and ORDER #45032 (THE ESGRO 
CLAIM). The order appealed from is hereby 
set aside. The parties are directed to 
proceed in accordance with this opinion. So 
ordered Cannella, J. dated 9/1/76. 


9/2/76 Filed BOND for undertaking costs on appeal, 
by Fireman's Fund American Insurance Co. 


9/2/76 Filed NOTICE OF APPEAL to the USCA by Irving 
Sulmeyer from the order of the Hon. J. M. 
Cannella dated 9/1/76 setting aside the order 
ae E. J. Ryan Bkcy Judge dated 7/23/76. 
Msn; £. 


¥ Although designated as part of the recdrd on appeal 

to the District Court, a majority of the documents contained 
in the record on appeal before this court are not listed in 
the District Court's docket sheet. According to the District 
Court Clerk's Office, at Judge Cannella's request, the unlisted 
documents were sent directly from the Bankruptcy Court Clerk's 
Office to Judge Cannella, by-passing the clerk's office. The 
Clerk of the District Court, however, certified on Sevotember 
13, 1976 that “original filed papers numbered 1 through 47, 
constitute the record on appeal in the above proceeding." 
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DeMARCO, BARGER, BERAL & PIERNO 
515 South Flower St., Suite 4400 


Los Angeles, California 90071 
Telephone: (213) 680-2811 


Attorneys for Irving Sulmeyer, 
Receiver 


JOSEPH BERNFELD 


Attorney at Law 

Suite 220 Rowan Builidiny 

458 South Spring Street 

Los Angeles, California 90013 
Telephone: (213) 485-0321 


“Attorney ‘for Esgro, Inc. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of In Proceedings for the Reorganization 


INTERSTATE STORES, INC., ) 
etc., et al. ) 
) 
) 
) 


Nos. 74 B 614-802 inclusive 


PROOF OF CLAIM ON BEHALF OF ESGRO, INC 
. Debtors. : : : 


1. The undersigned, Francis J. Esgro, who vesttis at 
2020 Nichols Canyon Road, Los Angeles, California 90046, is the 
Prasident of Esgro, Inc., a California corporation, which 
corporation is debtor in those certain Proceedings for an 
Arrangement No. 73-0250. pending in the United States District 
Court, Central District for California. Esgro, Inc. maintains 
its principle place of business at 3237 Sovth Garfield Avenue, 
Los Angeles, California 90040. The undersigned, Irving Sulmeyer, 
Receiver, who is the duly appointed Receiver in bankruptcy of 


| Esgro, Inc., is authorized as a matter of law to make this proof 
of claim on behalf of Esgro, Inc. and accordingly joins in said 
| claim. Said -Receiver maintains his place of business at 615 Scuth 


Flower Street, Suite 601, Los Angeles, California 90017. 


* 


2. The following bankrupt entities in the above- 


2 


AS 


entitled proceedings (hereinafter usually referred to jointly as 
“White Front Debtors") were, at the time of the filing of the 
petition initiating this se; and still are indebted to this 
Claimant in.a sum as yet unascertained bat estimated to be 
$35,000,000.00: White Front Stores, Inc., a California 
corporation; White Front Costa Mesa, Inc., a Delaware corporation; 
White Front Downey, Inc., a Delaware corporation; White Front 


“Thousand Oaks, Inc., a Delaware corporation; White Front South 
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Sacramento, Inc., a Delaware corporation; White Front La Mesa, Inc... 


~ 
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a Delaware corporation; White Front Oakland, Inc. , a Delaware 


pee 
rw 


corporation; White Front San Jose, Inc., a Delaware corporation; 


~ 
i) 


White Front Sunnyvale, Inc., a Delaware corporation; White Front 


peo. 
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Sacramento, Inc., a Delaware corporation; White Front Pleasant 


~ 
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Hill, Inc., 4 Delaware corporation; White Front Fresno, Inc., 

a Delaware corporation; White Front South San Francisco, inc., a 
Delaware corporation; White Front Newark, Inc., a Delaware corpora- 
tion; White Front Richmond, Inc., a California corporation; White 
Front Tacoma, Inc., a Washington corporation; White Front Seattle, 
Inc., a Washington corporation; and White Front Burien, Ine., a 


Washington corporation; Interstate Department Stores, Inc., a 


8 


corporation, and Does I through XXX, inclusive. 
+. The ground upon which the claim is asserted, and 
upon which liability on the part.of White Front Debtors is 


ee is = following: 


(A) Your claimant is informed and believes and 


SR RRL! 


thereon alleges that White Front Debtors, and each of them, during 
the relevant period in question so controlled and manipulated the 
affairs which existed among them that there existed and does 

exist an identity of ownership among each and all of the White 

Front Debtors such that to recognize the fiction of their separate ‘ 
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‘AA 
corporate existence under the circumstances would sanction fraud 


and promote injustice. 


(B) On or about December l, 1970 Esgro, Inc. and 
the White Front Debtors entered into an agreement in writing 
concerning the license of and operation by Esgro, Inc. of 
residential interior paren snran in stores operated by each and 
all the White Front debtors except Interstate Department Stores, 
Inc. ("Interstate"). Said written agreement was amended, in 
writing, on several occasions between December 1970 and June 1972, 


and separate agreements for certain of the White Front Debtor 


| stores in Operation were executed (said agreement of December i, 


1976, together with amendements thereto and the separate store 
agreements are referred to hereinafter as "the agreement, as 
amended", and copies thereof are attached hereto in chronological 


order as Exhibits "A“ through "G", inclusive). 


(C) Pursuant to the agreement, as amended, the. 
parties agreed in part that Esgro, Inc. or its affiliates were 
granted the right and license to operate residential, interior 
departments concessions in each and all of the stores operated 
by White Front Stores, Inc., or its subsidiaries, with certain 
exceptions, for a term extending to 1987 (such stores where euch . 
right and license were granted are hereinafter fometimes referred 


to as the “White Front Stores"). _ 


(D) Your claimant is informed and believes and 
thereon alleges that prior Me December 1970 White Front Debtors 
determined to” either sell or ‘elose all or substartially all of 
said White Front Stores under circumstances which would prohibit 
or foreclose the continued operation of the concession for the 
Operation of residential interior departments in. such stores 
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granted to Esgro, Ing. by said agreement, as amended. . 


(E) Continually from the date said determination 


was reached until in or about November of 1972 White Front Debtors 


‘concealed and failed to disclose to Esgro, Inc. their said 


intention to sell or close substantially all of the White Pront 
Stores, and affirmatively represented to and assured Esgro, inc. 
that such stores would remain open through the entire term of 
said agreement, as amended, and further, that éAdLeionel White 
Front Stores would be opened by White Front Debtors and would 


thereupon become subject to said agreement, as amended. 


(F) Your claimant is informed and believes and on 
that ground alleges that in or before early October 1972 White 
Front Debtors determined and resolved to in fact close and cease 


business in a majority of the said White Front Stores. 


(G) Despite said determination and resolution and 
its anticipated and expected severe and adverse effect on the 
business of -Esgro, Inc., White Front Debtors failed and refused 
te disclose to Esgro, Inc. such determination and resolution 


but rather, in order to induce it to continue to operate departments 


| in all of said White Front Stores until the very day of such stores' 


clog ing without adequate or necessary provisions being made for a 


closing, misrepresented to Esgro, Inc. that, among other things, 


‘the said White Front Stores would continue operations and that 


there had been no resolution or determination made that any of 


the said White Front Stores would be closed. 
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(H) In reliance upon the truth of said 
misrepresentations Esgro, Inc continued operations in said White 
Front Stores and did. not make adequate or necessary provision for 

«de : 
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the closing of said Stores. 


(I) On or about December 15, 1973 White Front 
Debtors announced publicly and first informed Esgro, Inc. that 


White Front Debtors had resolved and determined to close twenty~onis 


of the thirty-three said White Front Stores and that such closings 


would take place forthwith. ae hd 


(J) Esgro, Inc. relied upon the truth of the said 


misrepresentations of White Front Debtors in continuing to expend 
monies, time and effort in connection with the creation, openings 
and operations of the said departments in the said White Front 
Stores, which monies, —_ and effort would not have been expended 
had Esgro, Inc. known of ‘the true intentions, determinations 

and resolutions of White Front Debtors with neaere to the sale or 


Closing of the said White Front eonineea 


(K) White Front Debtors did, in fact, close said 
twenty-one stores and as a result of the closing by said defendants 
‘of twenty-one of the thirty-three said White Front Stores, Esgro, 
Inc. could not adequately or economically operate tne said 
departments in only the remaining twelve White Front Stores and 
could not continue to operaté said remaining departments with the 
remaining threat of closure and claimant was required 
to cease and discontinue the operation of the said departments in 
these remaining White Front Stores also. 

-. () As a direct ant proximate result of the said 
misrepresentations and fraud of White Front Debtors, their 
unilateral breach ef the said agreement, ‘as amended, and their 


interferences with the contractual relations of Esgro, Inc. and/or 


rescission of the said agreement, as amended, Esgro, Inc. has 
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ij been injured and damaged in an amount the exact extent of which is 
2) uncertain, but which includes the lesses and expenses incurred in 
3] closing said departments and the lost future profits from the 
4 anticipated operations of said departments, and claimant 
8 “is informed and believes and on that ground alleges that said 
6) injury and damage are in the amount of $33,758,972.00. 
7 
8 (M) The acts and omission of White Front Debtors 
9} set forth above were done willfully and maliciously, and Esgro, 
® lo] Inc. is further entitled to punitive damages in the amount of 
11] $5,000,000.00. 
12 
@ 13 4. No judgment has been rendered on the claim here 
" 34] set forth. : 
15 
16 .§. No payments on this claim hice been made, and 


17{ accordingly no such payments have been credited or deducted. 


19 6. This claim is not subject to any setoff or counter- 
claim, however, White Front Debtors contend to the contrazy and 
have alleged that Esgro, Inc. has breached its covenant to pay 


rent under the amended agreement, which contention is denied by 


e 


20 
22 
22 
23] Esgro, Inc. 
24 
25 7. No security interest is held for this claim. 


27, //// 
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DATED: August 27, 1974 
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DATED: August 27, 1974 
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8. This claim is a general unsecured claim. — 


ESCRO, INC., a California corporation 


By | 
Francis J. Esgro, its President 


APPROVED AND CONSENTED TO 
: 3 


Irving Sulmeyer, Esquire 
Receiver in Bankruptcy of 
the Estate of Esgro, Inc. 


O | 
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UNITED STATES DISTRICT COURT EIVE WS 
SOUTHERN DISTRICT OF NEW YORK APR 14 1976 
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= Reorganization 
INTERSTATE STORES, INC., formerly : Nos. 74 B 614-802 
-known as INTERSTATE DEPARTMENT Inclusive 
STORES, INC., et al., 
; NOTICE 
Debtors. 


% 


i. 
i 
i 
i 


i PLEASE TAKE NOTICE that upon the annexed application of 


"the Trustees, the undersigned will apply to Honorable Edward Jd. 

i ayan, Bankruptcy Judge, at the United States Courthouse, "Foley. 

| square, New York, New York, Room 236, on the 25th day of June 

at 10:00 a.m., or aS soon thereafter as c” unsel can be heard, 


* for an order expunging the claim of Esgro, Inc., (No. 7273A) and 
\ 
i granting such other and further relief as may appear just and 
be 


i proper. 

NOTICE IS FURTHER GIVEN that pursuant to an order of the 
i Honorable Edward J. Ryan, cunaaaaianes Judge, the General Rule 
9c) (2) of the United States District Court for the Southern , 
[District of New York, all ‘angwering papers are required to he 

i ti1ea with the Honorable Edward J. Ryan, Bankruptcy Judge, Room 
230, United States Courthouse, Foley Square, New York, New York 
Hath a copy of said papers served upon the attorneys for the 


i Trustees at the office listed below not later than June 22, 1976. 
t 
‘Dated: New York, New York 

April 9, 1976. 


‘SHEA GOULD CLIMENKO KRAMER & CASEY : 


eZ lech 


the /Firm 
Attorneys for he Trustees 
330 Madison Avenue 
New York, New York 20017 , 


S See SS ae 


a ener 
<=“ = 


S042 


SEO TS BTS Tt 
‘ 


pe Sa 


TO: 


JOSEPH BERFELD, ESQ. 

Attorney for Esgro, Inc. 

Suite 220 Rowan Building 

458 South Spring Street 

Los Angeles, California 90013 
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DeMARCO BARGER BERAL & PIERRO 

Attorneys for Iyving Sulmeyer, 
Receiver 

515 South Flower Street 

Suite 4400 

Los Angeles, California 99071 
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SECURITIES & EXCHANGE COMMISSION 
26 Federal Plaza 
New York, New York 10007. 
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All 


: ‘UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
ESP A SE OS ES ON LE A ES ND SO NY ES, NY dine cs ce cs se ce ame me ome 


INTERSTATE STORES, INC., $ Reorganization 
formerly known as INTERSTATE Nos. 74 B 614-802 


: DEPARTMENT STORES, INC.,- St @h35 3 Inclusive 


sts 
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Debtors. 
APPLICATION 


TO: THE HONORABLE EDWARD J. RYAN 
BANKRUPTCY JUDGE 


The application of JOSEPH R. CROWLEY and HERBERT B. 


SIEGEL respectfully shows and alleges: 


1. On May 22, 1974 the captioned debtors filed 
petitions andiex Chapter XI §322 of the Bankruptcy Act and, 
thereafter, an amended petition for reorganization pursuant 
to the provisions of Chapter X of the Bankruptcy Act was filed 
on June 13, 1974. Said amended petition was thereafter approved 
by order of this Court dated June 13, 1974. Pursuant to said 
order, your applicants were appointed, have qualified and are 
now acting as the Trustees of the captioned debtors, including 
the debtors formerly engaged in operating the White Front 


Discount Department Stores (the "White Front debtors"). 


2. Applicants seek to expunge a general unsecured 
claim filed by Esgro, Inc. in the amount of $38,758,972 (claim 
No. 7273A). A copy of said claim is annexed hereto as 


Exhibit A. 


3. The grou.ds upon which the objections are based 


are as follows: 


Oo) 


(a) Upon information and belief, no false 
representations were made nor were any relied upon by Esgro, 
a0 + ; 
Inc., nor dic Esgro, Inc. sustain any damages as alleged in 


the Proof of Claim; 


(h) By agreement dated November 29, 1963, the 
terms of which were expressly incorporated into the agreement 
dated December 1, 1970 referred to paragraph 3(B) of the Proof 
of Claim, it was agreed that the White Front debtors had the 
right to terminate any of the leases pupbuant to which the White. 
Front Discount Department Stores were operating "an good faith 


for economic conditions or good business reasons". Upon infor- 


mation and belief, the decision to close the White Front 
Discount Department Stores in December of 1972 and thereafter 
was made in good faith for economic conditions or good business 


Teasons; 


(c) Upon information and belief, no decision 
was made to sell or close substantially all or a majority of 
the White Front Discount Department Stores as alleged in para~ 


graph 3(D) and 3(F) of the Proof of Claim; 


(4) Upon information ana belief, Claimant Esgro, 
Inc. was incurring substautial losses as a result of its operatic: 
ef Residential Interior Departments in the White Front Discount 
Department Stores and, therefore was not damaced by their 


closing; 


(e) Upon information and belief, in or about 
Movember of 1972, and for some time prior thereto, Esgro, Inc. 
and its various affiliates were in breach of various provisions | 
of the agreements pursuant to which the Residential Interior | 
' 


Departments were operated in the White Front Discount Department 


f 
| 
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' 
t, Stores. By Notice dated November 20, 1972, Claimant Esgre, Inc. 
was notified by the White Front debtors of its various defaults 

k and demand was made that said defaults be cured within fifteen 
(15) days as provided in the agreements between the parties. 

Upon Claimant's failure to cure said default, it was duly 

notified by notice dated December 8, 1972 of the White Front 

| debtors election oe terminate the license agreements pertaining 


* 


: to the Residential Interior Departments. 


4. By reason of the foregoing, the agreement upon 

)} which the Proof of Claim is based was lawfully terminated by - 

the White Front debtors, In any event, the claim asserted in 

the Proof of Claim is precluded by the terms of the agreements 
| between Claimant and the White Front dabtore and is without 


basis in fact or in law. ‘ 


s, Applicants request that any order entered herein 
Shall be without prejudice to the rights of the debtors herein 
; to assert any claim against the Claimant for any monies said 


debtors claim against said Claimant. 


6. Applicants further request that any order entered 
herein shall not be deemed to be a determination that the par- 
; ticular debtor oe Gebtors named in the Proof of Claim is the 
correct debtor or debtors, and that gaid order shall be without 


prejudice to a future application to make such determination. 


7 * previous application has been made for the 


relief requested herein. 


A 14 


WHE. |: FORE, applicants seek an order expuncg.: 3g claim 


. 


* number 7273A filed by Esgro, Inc. and granting such other and 


further relief as may appear just and proper. 
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’ JOSEPH R. CROWLEY 
and 
HERBERT B. SIEGEL ‘ 
Reorganization Trustees 


~~ : 
‘ Herbert B. Siegel, Trustee 


SHEA GOULD CLIMENKO KRAMER & 
CASEY ; 
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By: ~ ee’ 
R member of the Firm 
. Attorneys for Trustees” 
22% Madison Avenue 
New York, New York 10017 
{212) 661-3200 
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\ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERSTATE STORES, INC., et al., 
Debtors, 


IRVTNG SULMEYER, as Receiver for 
the Estate of ESGRO, INC., a 
Debtor in Chapter XI, 


Plaintiff, 
v. 


JOSEPH R. CROWLEY and HERBERT B. 
SIEGEL, as Reorganization 
Trustees for WHITE FRONT STORES, 
INC., a California corporation, 
WHITE FRONT COSTA MESA, INC., a 
Delaware corporation, WHITE FRONT 
DOWNEY, INC., a Delaware corpora- : 
tion, WHITE FRONT THOUSAND OAKS, Reorganization Nos. 
INC., a Delaware corporation, : 
WHITE FRONT SOUTH SACRAMENTO, INC. 74 B 614 - &02 
, @ Delaware corporation, WHITE : 
*. FRONT LA MESA, INC., a Delaware. 
corporation, WHITE FRONT OAKLAND, 
INC., a Delaware corporation, 
WHITE FRONT SAN JOSE, INC., a 
Delaware corporation, WHITE FRONT 
SUNNYVALE, INC., a Delaware corpora- 
tion, WHITE FRONT SACRAMENTO, INC., 
a Delaware corporation, WHITE FRONT 
PLEASANT HILL, INC., a Delaware 
corporation, WHITE FRONT FRESNO, 
INC., a Delaware corporation, WHITE 
FRONT SOUTH SAN FRANCISCO, INC., a 
Delaware corporation, WHITER FRONT 
NEWARK, INC., a Delaware corpora- 
tion, WHITE FRONT RICHMOND, INC., a 
California corporation, WHITE FRONT 
TACOMA, INC., a Washington corpora- 
tion, WHITE FRONT SEATTLE, INC., a 
Washington corporation, WHITE 
FRONT BURIEN, INC., a Washington 
corporatior, and INTERSTATE DEPART- 
MENT STORES, INC., a Delaware 
corporation, 


Defendants. 
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SUMMONS AND NOTICE OF TRIAL 


antennae 


To the above-named Defendants: 
YOU ARE HEPUBY cummoned and required to serve upon 
Weil, Gotshal & Manges, Plaintiff's attorneys, whose address 


Oo 
Ait . 


- 


pts 767 Fifth Avenue, New York, New York 10022, a motion* or an 

| answer to the oe which is herewith served upon you, on 
or before ps 3 IVb and file the motion or answer with 
‘aaa court not later than the second business day thereafter. 
We you fail to do so, judgment by default will be taken against 
you for the relief demanded in the Complaint. 

YOU ARE HEREBY notified that trial of os sag 
| commenced by this Complaint has been set for DJeore-2 3 M976 
i at 70 o'clock in the dpe. noon in Room 236, U. S. Courthouse, 


Foley Square, New York, New York. 
A Tulgy €lwand T. Lyar, 
ankruptcy Judge : 
py. Ms Mb sare 
Date of Issuance: 


Aan de Bk 


Y£ you make a motion, as you may in accordance with 
Renkvepies Rule 712, that rule governs the time within which 
er answer must be served. 


«i. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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In re 
INTERSTATE STORES, INC., et al., 
Debtors, 
IRVING SULMEYER, as Receiver for 
the Estate of ESGRO, INC., a 
Debtor in Chapter XI, 
Plaintiff, 
v. 


JOSEPH R. CROWLEY and HERBERT B. 
SIEGEL, as Reorganization 

Trustees for WHITE -FRONT STORES, 
INC., a California corporation, 


, WHITE FRONT COSTA MESA, INC., a 
| Delaware corporation, WHITE FRONT 
| DOWNEY, INC., a Delaware corpora- ’ 


tion, WHITE FRONT THOUSAND OAKS, 


| INC., a Delaware corporation, 
- WHITE FRONT SOUTH SACRAMENTO, INC., 


a Delaware corporation, WHITE 

FRONT LA MESA, INC., a Delaware 
corporation, WHITE FRONT OAKLAND, 
INC., a Delaware corporation, 

WHITE FRONT SAN JOSE, INC., a 
Delaware corporation, WHITE FRONT 
SUNNYVALE, INC., a Delaware corpora- 
tion, WHITE FRONT SACRAMENTO, INC., 
a Delaware corporation, WHITE FRONT 
PLEASANT HILL, INC., a Delaware 


) corporation, WHITE FRONT FRESNO, 


INC., a Delaware corporation, WHITE 
FRONT SOUTH SAN FRANCISCO, INC., a 
Delaware corporation, WHITE FRONT 
NEWARK, INC., a Delaware corpora- 
tion, WHITE FRONT RICHMOND, INC., a 
California corporation, WHITE FRONT 
TACOMA, INC., a Washington corpora- 
tion, WHITE FRONT SEATTLE, INC., a 
Washington corporation, WHITE 

FRONT BURIEN, INC., a Washington 


| Corporation, and INTERSTATE DEPART- 
i MENT STORES, INC., a Delaware 


corporation, : : 
Defendants. 
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COMPLAINT UNDER RULE 10-601 FOR 
MODIFICATION OF STAY OF SULTS 


BACKGROUND 


1. Esgro is a California corporation presently the 
i subject of a Chapter XI case pending in the United States 


Reorganization Nos. 


74 B 614 - 802 


obo 6 ° 
i Al 


District Court for the Central District of California, Arrange- | 
ment No. 73-02510 (the "California Bankruptcy Court"). 


2. Sulmeyer is the receiver for the Chapter XI estate 


" o£ Esgro appointed by the California Bankruptcy Court and is duly | 


authorized to file this complaint. 
3. On or about December 1, 1970, Esgro entered into 


a certain written agreement with White Front Stores, Inc., as 


See 


amended from time to time between December 1970 and June 1972 


(the “License Agreement"), pursvant to which Esgro or its 


affiliates were granted the right to operate liquor departments 


and residential interior departments in each and all of the 


stores operated by White Front Stores, Inc. or its subsidiaries 


| [except certain stores as provided in the License Agreement], 


for a term extending to 1987. 

| 4. Thereafter and in late 1973 or early 1974, Defend- 
U 

or ceased to operate twenty-one (21) of the thirty-three (33) 


|| "White Front Stores" in which Esgro and Triumph operated licensed | 


l departments. 


5. Upon information and belief, prior to December 1970, / 
| Defendants determined to either sell or close ali or ees 
Hall of the "White ini Stores” under circumstances which would 
| prohibit or bes the ‘continued operation of residential 
interior and liquor departments by Esgro. 

6. Continually from the date such detevaination was 
i reached until in or about November 1972, Defendanta concealed 
| and failed to disclose to ‘Eagro their intention to sell or close 
, substantially all of the "White Front Stores" and affirmatively 
| Fepresented to and assured Esgro that such stores would remain 


| open through the entire term of the License Agreement and further, 


that additional "White Frort Stores" would be opened by Defend- 
} ants and would thereupon become subject to the License Agreement. 


. 
| 
! 
| 
| 


October 1972, Defendants determined and resolved to jn fact close 


4 
jad cease business in a majority of the "White Front Stores." 
i 8. Despite said determination and resolution and its 
jj anticipated and expected severe and adverse effect on Esgro's 

|| business, Defendants failed and refused to. disclose to Esgro 

f such determination and resolution, but rather, in order to induce 
"| Esgro to continue to operate departments in all of the "White 

| Front Stores" until the very date of such stores‘ closing without 


| adequate or necessary provisions being made for a closing, mis- 


te 
tr 


\| represented to Esgro that, inter alia, the “White Front Stores" 


i 


‘would continue operations and that Defendants had made no deter- 
‘mination or resolution to close such stores. i 
9. In reliance upon the truth of Defendants’ misrepre- 
sentations, Esgro continued operations in the “White Front Stores") 
| and did not make adequate or necessary provision for the closing 
of eaid stores. 


10. On or about December 15, 1972, Defendants 


rs) | 
A 14 
7. Upon information and belief, in or before early 
| 
{ 
| 


| announced publicly and first informed Esgro that Defendants had { 
resolved end deceretaet to close twenty-one (21) of the thirtr- 
| three (33) "White Front Stores” in which Esgro operated li sed 
departments, such closings to take place forthwith. 
7 2k. 16 reliance upon the truth of Defendants‘ mis- 
ij Yepresentations, Esgro continued to expend monies, time and 
H effort in connection with the creation, openings and operations 
Hi 
4 of licensed departments in the “White Front Stores," which 
ij monies, time and effort Esgro would not have expended had it 
finown of the true intentions, determination and resolution of 
‘Defendants with regard to the sale or closing of "White Front 


| Stores." 


iz. Upon the closing of the twenty-one (21) “White. 


< 


vest Na 
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‘ Defendants, Esgro could not adequately or economically operate 


licensed departments in the twelve (12) remaining stores and 


Front Stores" and the threat of additional closings by | 


| was thereby required to cease and discontinue those departments 
| as well. : 
13. On or dient February 15, 1973, Defendants com- 
7 menced an action against Esgro, Triumph Sales, Inc. and Francis 
I 2. Esgro in the Superior Court of the State of California, County. 
of Los Angeles (No. C. 50105) (the “California Lawsuit"), assert- 
ing two hundred and eight (208) causes of action based, inter 
% alia, on Esgro's purported failure to make scheduled payments 


" under the License Agreement and for Esgro‘s purported wrongful 


pessession of certain premises. The California Lawsuit sought 


i; damages under the License Agreement of $879,121.52. 


14. Thereafter, and on March 13, 1973, and due 
largely to the financial distress incurred by reason of Defend- 
ants' wrongful conduct, Esgro was constrained to seek protection 
' under the debtor relief provision of Chapter XI of the Bank- 
ruptcy Act and filed its Chapter XI petition with the California 
Bankruptcy Court. 

15. Thereupon and by virtue of the California Bank- 
ruptcy Court's order of March 19, 1973, Defendants were stayed 
from continuing to proceed in the California Lawsuit. 

16. Shortly thereafter, White Front Stores, Inc. 
filed a proof of claim in the amount of $1,495,628.12, "plus: 
contingent sums," in the.Esgro Chapter XI case. 

17. Upon the application of Esgro, the California 
4 Bankruptcy Court entered an order on May 7, 1973, authorizing 
i Esgro to defend the California Lawsuit und to assert any claims 
for affirmative relief against Defendants. 


18. Thereupon, and on July 27, 1973, Esgro filed a 


i. 


2 


aS 


© . +) 
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ee 


eross-complaint (the "ross-Complaint”) in the California Law- 


suit, naming Defendants as cross-defendants, as well as certain 


unknown persons and entities. 


19. The Cross-Complaint is based upon Defendants’ 


Seer 


br ach of the License Agreement, fraud and misrepresentation 


= 


SS 


punitive and exemplary damages of $5,000,000. 


20. On May 22, 1974, Defendants each filed with this 


court a petition for an arrangement under Chapter XI of the 


j Bankruptcy Act. Thereafter, and on or about June 13, 1974, 


| Defendants each amended its petition so as to comply with the 


i provisions of Chapter X of the Bankruptcy Act. 


ai. By order dated June 13, 1974, this court approved 


Defendants’ petitions, as amended, and appointed Joseph R. 


Crowley as independent trustee and Herbert B. Siegel, as addi- 


22. The court's order of June 13, 1974, inter alia, 


stayed the continuation of the Cross-Complaint. 


| 
t 
and seeks damages in the estimated sum of $30,000,000, plus 


23. In order to preserve its rights against Defend- 


ants’ Chapter X estates, and pursuant to this court's order 


| that all creditors file claims with the Trustees by a date fixed 


§ 
or forever be barred from doing so, Esgro filed with this court 


@ proof of claim against Defendants’ estates (Claim No. 7273A) 


in the sum of $38,758,972.00. 


24. 


i 
i 
tional trustee (the "Trustees"). 


| 
i 
\ On or about April 9, 1976, the Trustees filed an | 
application with this court, seeking an order expunging the | 


aforesaid claim filed by Esgro. 


; THE RELIEF REQUESTED AND 
f THE REASCNS THEREFOR 


25. Pursuant to Rule 10-60l(c) of the Rules of 


Bankruptcy Procedure, Sulmeyer requests an order modifying this 


os. 


i) © 
AAR 


court's order of June 13, 1974 and the stay provisions of Rule 
10-60l1(a), so as to authorize the continuation of the California 
Lawsuit and to permit Esgro to proceed with the Cross-Complaint. 
26. The California Lawsuit and the Cross-Complaint 
involve complex issues of law and fact. Indeed, when confronted 


with the arduous task of liquidating the claim of White Front 


| Stores, Inc. for the purpose of a deposit under Esgro's arrange- 


ment, the California Bankruptcy Court stated in its memorandum 


opinion of January 23, 1974, a copy of which is annexed hereto 


| as Exhibit "A," that 


"In four days of trial this Court 
could not hear all the evidence necessary 
to prove and disprove the various claims 
and counterciaims of the parties. 


k*k* 

"It is therefore ordered that the 
Debtor [Esgro] post the sum of $50,000.00 
with the receiver to cover the White Front 
claim. It is also ordered that the 
Receiver deposit the sum in an interest 
bearing account until all claims ar.d 


counterclaims of the parties be resolved 

by the Superior Court.  TEmphasis 

supplied. | : 

27. The foregoing determination by the Califorria 
Bankruptcy Court is either binding upon this court by virtue of 


‘the doctrine of res judicata, or as a matter of judicial comity, 


this court should follow the prior determination of its sister 
bankruptcy court, made after four (4) days of hearing. 

28. Moreover, all of the facts and events relevant 
and material to a judicial determination of the parties’ res- 
pective claims, occurred in California and, upon information, 
all of the witnesses having personal knowledge thereof, reside 
in California. 

29. Esgro is entitled to a ‘on trial with regard to 
the issues raised in the California Lawsuit and the (Cross-Com- 
plaint and intends to make demand therefur. 


we 


| 
| 


t 


| 
| 


7 
: 
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‘claims, the Trustees have commenced pre-trial discovery before 


ry me 
Aa3 


30. It woulsu be onerous and burdensome to Esgro's 
Chapter XI estate if Sulmeyer were required to litigate Esgro's 
claims in New York. Esgro conducts no business and has no 
employees who reside in New York. On the other hand, it would 
not be prejudicial to the Trustees to litigate the claims in 
California. , 

31. All of the Defendants are either California 
corporations or upon information and belief, conduct a substan- 
tial proportion of their business in California. 

Je. Upon, information and belief, substantially all of 


Defendants’ employees or former employees who are likely witness- 


| es reside in California. It is unlikely that these individuals 


would voluntarily appear as witnesses in New York and up.n 

dutnnnesetion and belief, this court is without jurisdiction to 

compel their attendance at the trial. | 
33. Thus, unlese the California Lawsuit and the Cross- 


Complaint are permitted to continue, Sulmeyer will be prejudiced 
in the prosecution of Esgro's claims against the Defendant 


estates. 


34. Upon .information and belief, the Trustees intend 


‘Lawsuit. 


to prosecute Defendants’ claims against Esgro in the California 
i 
. 35. In connection with their objection to Esgro's 


this court. 

36. It would be onerous and burdensome to Esgro's 
estate end wasteful of iudicjal time and effort, for the 
Trustees’ objection to proceed. 

37. The continued prosecution of the California Law- 
suit end the Cross-Complaint would enable all of the parties 


thereto to obtain expeditiously a complete resolution of the 


oJ- 
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entire controversy in one forum, whereas continuation of the 


Trustees’ objection would only dispose of part of .the controversy 


' in a piecemeal manner. 


38. Thus, the Trustees’ objection to Esgro's claim 


i should be dismissed and all discovery should proceed under the 


| auspices of the Superior Court of California. 


WHEREFORE, Sulmeyer requests judgment, as follows: 

1. Modifying this court's order of June 13, 1974 and 
Rule 10-601 of the Rules of Bankruptcy Procedure, so as to 
permit the California Lawsuit and the Cross-Complaint to proceed 
to judgment. 

2. Dismissing the Trustees’ objection to the allowance | 
of Esgro's claim. 

3. Enjoining the Trustees from commencing or continu- 
ing with pre-trial discovery before this court. 

4. Granting Sulmeyer such other and further relief as 


is just. 


| Dated: New York, New York 


May 10, 1976 


WEIL, GOTSHAL & MANGES 
Attorneys for Irving Sulmeyer, as 
Receiver for the Chapter XI 
: Estate of Esgro, Inc. 
4 767 Fifth Avenue 
New York, New York 10922 
7800 
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UNITED STATOS DISTRICT COURT 
CEMRRAL DISTRICT OF CALITORIIA 


‘ Any 
In the Hetter of 


} In Proccedings for Arranjzenont 
) Uo. 73-02519 
ESca0, Tit... a. ) Sm 
California corporation, ) MEMORUIDUM OPINION Rn onsrons 
} AYPLICATICN FO DSSESiILe 
Debtor, } AMOUR? CF SLPOSIT FOR CIAZH OF 
i: 5 ree Pes, 
oa antty AND ' 
. OROLUR 


White Front Stores, Inc., has filed herein a claie for 
$1,495,628.12 “pluc contingent sums.* ‘The Dabtor nzs riled 
its objections to this claim and also has applied to this 
court to detarmine the amount of ceposit necessary for tha 
Gebtor to post as to this clein at the tine of confirmation 
of its plan. : 

An action is now pending in the Superior Court wherein 
White rront has sued the Gebtor upon this claim and in which 
the Debtor has denied any liability to ‘white front and has 
£Lled its counterclaim against imite Front for somo 
$30,000,000.00. 

In four days of trial this Court could net hear all the 
evidence necessary to prove and disprove the varicus claisc 


and counterclaims of the parties, The Court, at ths 


beginning of the hearings emnounced that it would borrow 
a term: from the crininal law field and merely dacida if 


there vag “probable cause” show with ruspect to tha 
f i 


“l- 


‘ 
i 
' 
i 
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soul. yore 


various clains. 

Whe Court believes that tha Gobtor has shown “probablo 
casse"” that the white Front clain ic axcessive and that tho 
cabtor has 4 gubstantial counterclaia against White Front. 
Tha evidancy indicates. thet the amomunt of the miniaum rental 
bet forth in the notice of default of novenbar 20, 1972 


fenhdbit A) sheuld be su:stantislly seduced. 
with respuat to the closing of the White Front storee, 


the law is well, retticd that ‘ons who learns that his 
statorente, even if thought to se truca when made, have 
bncone fals2 throuyh a change of circumctances has the duty 
before his atateroats are acted on.to disclose tia now 
conditions to tha party rolyiny on his original repre~ 


sontations. {Hoch v. Willians (1961) 192 C.A.2a 537, 14 Cal. 


_Repr. 429, 431; Stevens v. Narco (1957) 147 C.A.2d 357, 355 


P,2a 669,633; Pitzyerald v. McPacden (Cs 2, 1937) 88 F.2 


639}. 

The ovidance showed that White rrent gave its concas- 
sionaires no notice ef its intention to close a numbor of. 
its storcs, out gather, left 4¢ to the concesstoneaires to 
loarn of this fact tron the news? apera. "he concessionaires 
were, thersfore, not given the oppertun nity to minindise thdédr 
loness in any way. The evidence in uncontradicted that as 
warly as June, 1972, “Kr. tsuro heard xmraors thet “Mhite Pront 

was goin: to clos? sane of its stores, and that he discussed 
those ruiers with “r. tpatein, who asuurad hia the stores 


would not yo closod., Trc avidorce further shows that 


bg. rsyro dincussed those rumors with Mr. Mpstein at least 
a dozen tiaus, the laste tie bolinj shortly: beford the ‘pows- 
papar.announcarzent of the closing. : 


It in incencaivayle to this Court that thu gonior visa- 


gtusidant and caiat executive offleer of tmhite rront cic not 


| 
| 
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ng ates 


know of tha plans to closa the stores prior to Mctuler lat, 


Cectainly after October ist Ix. Epstein knyw of the proposed 
closing closing of tho stores. iiot only did he not comauni- « 
eate thia inforaation to tho Ucbtor, but continucd to assure | 
Me. Isyro that the ctoros could not close. 

" epven where a fiduclary relationship 4a absent, one who 
speaks is not only obligated to toli the truth but ho is 
equally bound not to suppress or conceal any facts within his; 
knowledge which matersally qualify those stated,” (Marknesas 
v. Piolder (1957) 150 C.A. 2d 529,310?, 2a $23, 429; 
Gillaspio v. Ormeby (1954) 126 C. A. 2d 513, 527, aia Pe 26 
949, 958) °* A party dc under a duty to use diligence in 
making a completa discleuure of fects where partial ddocloess 
may convey false belvuiaians and mislead tha plaintiff. 
Such nalf-truths or non-disclosures ara considarad to ba 


concealuent of facts and, therefore, misrepresantetions® 


{Strand v. Librascops, Inc. (0.C.tdch. 1961) 157 F.5.743, 


753,. Sco alco Stevens v. Torregano (1961) 13 Cal. Ropr.604, — 
615; Gerstlo v. Gauble-Skogno, Inc. (D.C. H.¥. 1969) 293 Fis. 
66,95). : 

In view of tho abeve recited law and facts, an! upen al? 
the avidonce introducod, the court belfeves there is 
“probable cause" to kelicve that tho Debtor has a 
substantial counterclaim against white Front. ‘Tho Court 
also belicvos that tha cwa of $50,000.00 io sufficient 
@oposit under the plan to cover tho White Front claia. 

Ite is theze6ore oxdored that the Dabtor post the sun 
of 250,060.00 with tha raceiver to covur the waite Front 
clain. It is also ordursd that the Pacediver Cefosit this 


swa in an interest bearing account until sll claias ond 


_@ountorclaizs of tho parties bo rasolvad by the Superior 


Court. : . 
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Purouant. tec F.N.c.v. S2a thic manorandusa 4a to 


constitute tho findingn of fact, concluoions of law and 
9 


ordor in this matter. 


Dated: January 23,1974 


RAY M,_NdsAttZooS 
Kay ii. Kinnison 
Bankvuptcy Jucye 
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STATE OF NEW YORK. COUNTY OF CERTIFICATION BY ATTORNEY 


The undersigned attorney certifies that the within 
has been compared by the undersigned with the original and found to be a true snd cotmplete copy. 
Dated: ‘ 


STATE OF NEW YORK, COUNTY OF ATTORNEYS AYFIRM ATION 
Ths undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 


the attorney (s) of record for 

in the within action; that deponent has reed the foregoing 

and knows the contents thereof; that the same is true to deponent's own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that as to those matters deponen: believes it to be true. Deponent 
further says that the reason this verification is made by deporent and not by 


The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are at follows: 


The unwersigned affirms that the foregoing statements are true, under the penalties of perjury. 
Dated: ; 


STATE OF NEW YORK, COUNTY OF 68.: INDIVIDUAL VERIFICATION 
deponent is the 
read the foregoing ORIGINAL 
the same is true to deponent’s ow : : 
belief, and that as to those matien AO Fone Be. 52 Liv. 
Sworn to before me, this vy See Saree RECEIPT FOR PAYMENT . 


UNITED STATES DISTRICT COURT \ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
i 


ene a ee ow oe So ee eS 


in re 


INTERSTATE STORES, INC., et al., 


' Debtors, 


IRVING SULMEYER, as Receiver for 
the Estate of ESGRO, INC., & 
Debtor in Chapter XI, 


Plaintiff, 


Ve 


JOSEPH R. CROWLEY end HERBERT B. 
SIEGEL, as Reorganization 
Trustees for WHITE FRONT STORES, 
INC., a California corporation, 
WHITE FRONT COSTA MESA, INC., a 
Delaware corporation, WHITE FRONT 
DOWNEY, INC., @ Delaware corpora- 
tion, WHITE FRONT THOUSAND OAKS, 
INC., a Delaware corporation, 


‘WHITE FRONT SOUTH SACRAMENTO, INC., 


&@ Delaware corporation, WHITE 
FRONT LA MESA, INC., a Delaware 
corporation, WHITE FRONT OAKLAND, 
INC., a Delaware corporation, 
WHITE PRONT SAN JOSE, INC., a 
Delaware corporation, WHITE FRONT 


SUNNYVALE, INC., a Delaware corpora- 
tion, WHITE FRONT SACRAMENTO, INC., 
a Delaware corporation, WHITE FRONT 


PLEASANT HILL, INC., a Delaware 
corporation, WHITE FRONT FRESNO, 


INC., a Delaware corporation, WHITE 


FRONT SOUTH SAN FRANCISCO, INC., a 
Delaware corporation,. WHITE FRONT 
NEWARK, INC., a Delaware corpora- 


tion, WHITE FRONT RICHMOND, INC., a 
California corporation, WHITE FRONT 
TACOMA, INC., a Washington corpora~ 


tion, WHITE FRONT SEATTLE, INC., a 
Washington corporation, WHITE 
FRONT BURIEN, INC., a Washington 


corporation, and INTERSTATE DEPART- 


MENT STORES, INC., a Delaware 
corporation, 


Defendants. 


2 
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The defendants, by their attorneys, Shea Gould Climenko 


Reorganization Nos. 
74 B 614-802 
Inclusive 


ANSWER TO COMPLAINT 


UNDER RULE 10-601 


. 
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Kramer & Casey, for their answex to the Complaint wider Rule 10-661, ° 


° ° ae 
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of Irving Suimeyer, as Receiver for the Estate of ESGRO, INC. 


("ESGRO"), a Debtor in Chapter XI, allege: 
FIRST DEFENSE 


B Deny knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para- 
graph 1 of the Complaint, except admit that ESGRO was the sub- 
ject of a Chapter XI case pending in the United States District 
Court for the Central District of California, Arrangement No. 
73-02510, (hereinafter the "California Bankruptcy Court") and 
alleges upon information and beliet, that an order of confirma- 
tion of a plan of arrangement has heen or will shortly be sub- 
| 


mitted to the California Bankruptc’y Court. 


‘ 2. Deny knowledge or information sufficient to form 
: a belief as to the truth of the allegations contained in para- 
graph 2 of the Complaint, except admit that Irving Sulmeyer was 
é and, upon information and belief, still is, the Receiver for 


the Estate of ESGRO. 


3. Deny. each and every allegation contained in para- 

graph 3 of the Complaint, except admit that pursuant to an Agree- 

. Ment dated December 1, 1970, which was in the form of a further 
Amenament to an agreement between White Front Stores, Inc. and 
Francis I. Esgro dated December 1, 1962 which had ‘.:m time to 
time prior to December 1, 1970 been amended (hereinafter the 

' "Master Agreement"), ESGRO was granted the right to operate 

| esteentin Interior Departments in the various White Front 


Stores, subject to all of the terms and conditions contained in 
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« ' said December 1, 1970 Agreement and said Master Agreement; admit 
that said December 1, 1970 Agreement was amended from time to 


‘ time subsequent to the date it was executed and respectfully { / 


ABA 


refer the Court to said December 1, 1970 Agreement, as amended, 
and said Master Agreement for a complete statement of their 


terms and conditions. 


4. Deny each and every allegation contained in para- 
graph 4 of the Complaint and allege that operation of 21 of the 
33 White Front Stores in which ESGRO operated Residential In- 


terior Departments was discontinued in late 1972 and early 1973. 


5. Deny each and every allegation contained in para- 


of the Complaint. 


6. Deny each and every allegation contained in 


of the Complaint. 


7. Deny each and every allegation contained in 


of the Complaint. 


Deny each and every allegation contained in 


: graph 8 Complaint. 


i} 


i Deny each and every allegation contained in para- 


t 


' graph 9 of the Complaint, except deny knowledge or information 
\ sufficient to form a belief as to the truth of the allegations 
| respecting the adequacy of provisions made by ESGRO for closing 
"Sts Residential Interior Departments in the White Front Stores. 


10. Deny each and every allegation contained in para- 
, graph 10 of the Complaint, except admit that on or about December 
15, 1972 an announcement was made that 21 of the 33 White Pront 


! Stores in which ESGRO operated Residential Interior Departments 
{ 
‘would be closed in the near future. 


" 
- 
v 


il. Deny each and every allegation contained in para- 


“graph ll of the Complaint, and allege that by letter dated Novem- 


‘ber 20, 1972 Whate Front Stores, Inc. and various of its 


9 @ 
A 33 


affiliated corporations gave ESGRO formal notice of ESGRO's 

various defaults under the Master Agreement, as amended, and 

- the December 1, 1970 Agreement relating to the operation of the 
Residential Interior Departments and upon ESGRO's failure to 
cure said default, terminated the license agreements pursuant 

to which ESGRO had theretofore operated the Residential Inte~‘or 


Departments. i 


12. Deny each and every alleqation contained in para- 
graph 12 of the Complaint and allege that ESGRO was never able 
to adequately or economically operate the Residential Interior 
Departments in the White Front Stores even when it was operating 
33 such departments and further alleges that by letter dated 
November 20, 1972 White Front Stcres, Inc. and various of its 

‘ affiliated corporations gave ESGRO formal notice of ESGRO's 


"various defaults under the Master Agreement, as amended, and the 


» December 1, 1970 Agreement relating to the operation of the 
, Residential Interior Departments and upon ESGRO's failure to 
“ cure said default, terminated the license agrecments pursuant to 


| which ESGRO had theretofore operated ‘ti« Residential Interior : 


. Departments. 


13. Deny each and every allegation contained in para- 
‘graph 13 of the Complaint, except admit that the California ' 
Lawsuit was commenced by White Front Stores, Inc. and various 
of the other Debtors in the within proceeding, on February 15, 
: 197s and the complaint therein asserts 208 causes of action and 
| respectfully refer the Court to said complaint for a full and 
I: complete statement of the position of the ‘plaintiffs in said 


' 
| Lawsuit. 


; 14. Deny each and every allegation contained in para- 
rl 

i graph 14 of the Complaint, except admit that on or about March seul 
41973 ESGRO, INC. filed a petition under Chapter XI of the Bank~ 


| kuptey Act in the United States District Court for the Central | 


woes : 


District of California. 


iS. ‘Deny each and every allegation contained in para-~ 
graph 15 of the Complaint, except admit that the plaintiffs in 
the California Lawsuit were, by virtue of the California Bank- 
ruptcy Court's order of March 1973, stayed from continuing to 


proceed with the California Lawsuit. 


16. Admit the allegations contained in paragraph 16 
of the Complaint 4nd alleges that on April 29, 1976 the defen- 
dants filed an amended Proof of Claim in the amount of 


$1,747,615.13 plus contingent sums in the ESGRO Chapter XI case. 


17. Deny each and every allegation contained in para- 


graph 17 of the Complaint, except admit that the California 


: Bankruptcy Court entered an order on May 7, 1973 and respectfully 


' white Front Stores,, Inc. and other persons and entities as cross- 


refer the Court to said order for a complete statement of its 


provisions. 


18. Deny each and every allegation contained in para~ 


oul 
graph 18 of the Complaint. except admit that on Sennaley 27, 1973 


: ESGRO filed the cress-complaint in the California Lawsuit naming 


. defendants. 


19. Deny each and every allegation contained in para- 


graph 19 of the Complaint, except admit that the cross-complaint 


; seeks “compensatory damages in the amount of $30,000,000, or as 


, Proven at trial,” plus punitive and exemplary damages in the 


amount of $5,000,000 against the defendants named therein. 


20. Deny each and every allegation contained in para~ 


' graph 20 of the Complaint, except admit that on May 22, 1974 the 


. above-captioned Debtors filed petitions under Chapter XI of the 


" Bankruptcy Act and thereafter, on June 13, 1974, an amended a 
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petition for reorganizational pursuant to the provisions of 


Chapter X of the Bankruptcy Act was filed. 


21. Deny each and every allegation contained in para- 
graph 21 of the Complaint, except admit that by Order dated June 
13, 1974 this Court approved the petition referred to above, as 
amended, and appointed Defendants herein as Trustees of the cap~ 


tioned Debtors. 


22. Admit the allegations contained in paragraph 22 


of the Complaint. 


23. Deny knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para- 
graph 23 of the Complaint, except admit that ESGRO filed with 
this Court a proof of claim (No. '7273A) in the sum of 


$38,758,972.00. 


24. Admit the allegations contained in paragraph 24 


of the Complaint. 


25. Admit the allegations contained in paragraph 25 


| of the Complaint. 


26. Deny each and every allegation contained in para~- 
graph 26 of the Complaint, except admit that the California 
Bankruptcy Court issued a memorandum decision dated January 23, 
1974 and respectfully refers the Court to the pleadings in the 


California Lawsuit for a complete description of the issues in- 


“wolved therein. 


27. Deny each and every allegation contained in para~ 


‘graph 27 cf the Complaint. 


i 


28. Deny each and every allegation contained in paca- 


graph 28 of the Complaint. 


—- 
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29. Deny knowledge or information sufficient to form 


a belief as to the truth of the allegations contained in para- 


graph 29 of the Complaint. 


30. Deny each and every allegation contained in para- 
graph 30 of che Compiaint, except denies knowledge or information 
sufficient to form a belief as to whether ESGRO conducts business 


or has employees who reside in New York. 


31. Deny each and every allegation contained in para- 


graph 31 of the Complaint. 


32. Deny each and every allegation contained in para- 
graph 32 cf the Complaint, except denies knowledg.. cr intoreation | 
sufficient to form ¢ belief as to the truth of the allegations 
with respect to whether various individuals would voluntarily 
appear as witnesses in New York and alleges that any such witness ~ 
whose attendance at the trial could not be compelled by tne Court > 


would be subject to discovery pursuant to the Bankruptcy Rules. 


33. Deny each and every allegation contained in para- 


graph 33 of the Complaint. 


34. Deny each and every zllegation contained in para- 
, graph 34 of the Complaint except admit that they intend to 


prosecute the debtors claims against ESGAO. 
38. Admit the allegations contained in paragraph 35. 


36. Deny each and every allegation contained in para- 


’ graph 36 of the Complaint. 


37. Beny each and every allegation contained in para- 


graph 37 of the Complaint. 


ne 
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38. Deny each and every allegation contained in para- 


graph 38 of the Complaint. 
SECOND DEFENSE 


39. With respect to the allegations contained in para- 
graphs 3 through 12 of the Complaint, which are substantially 
identical to the allegations contained in ESGRO's Proof of Claim 
No. 7273A, the Court is respectfully referred to the Application 
of defendants to expunge said claim for a statement of defendant's 
position in connection therewith. The allegations contained in 
said application, specifically the allegations contained in para- 
graphs 3 and 4 thereof, are incorporated herein by reference. : 


THIRD DEFENSE 


40. ESGRO's Claim No. 7273A for $38,758,972 represents 
approximately 17% of the total outstanding claims in this proceed-. 
ing as of the date hereof and is by far the single largest claim 


- filed in this proceeding. j 
i 
! 


41. By reason of the feregoing, the unresolved status 
of the defendants’ objection and application to expunge ESGRO's : 
. Claim No. 7273A is the mest formidable obstacle to the formula- 
tion and filing of a plan of reorganization in this proceeding 
in that: 


(a) the question of whether or not the Debtor is 
solvent cannot at this time be determined unless said 


Claii;n is resolved; 


(b) if said claim is presumed to be valid — which it 
must. be until a contrdry adjudication is made — it will 
have a material effect on the type of plan which can be 
formulated. 


@ ee © 


42. Should the California Lawsuit be permitted to con-_ 
tinue and should the defendants be directed to litigate the 
merits of ESGRO's Claim 7273A in the California Supreme Court, 
which would be the effect of the relief demanded in the Com- 
plaint, the ability of the defendants to formulate a plan will 


be adversely affected. 
FOURTH DEFENSE t 


43. The defendants and their Court appointed counsel 
> have to date done a substantial amount of work in connection 
with the application to expunge Claim No. 7273A filed by ESGRO. 
Concurrent with the service of the Notice and Application to ex- 
' punge the claim on April 9, 1970, Interroygatories and a Notice 
b to adeit wees served. Also, on April 9, 1976, a Notice to take 
the Deposition of ESGRO by its president, Francis Esgro, was 
served setting said deposition for May 24, 1976. In addition, 
on May 10, 1976 additional notices were served to take the 
! depositions of one Harry Epstein and one Ron Wood in California 


| on June 8 and June 9, 1976, respectively. 
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: 44. In addition, Counsel for the Trustees has done a 

} substantia’ amount of work in order to prepare for the hearing 
om. the objections to ESGRO Claim No. 7273A. All files in the 

i Trustees’ possession relating to the dealings between the Debtors 
and ESGRO, which are physically located in New York, have been 

| carefully reviewed, there have been extensive discussions with 

} the Debtors’ prior California Counsel and a number of potenti:l 


Angeles, California. 


. 


{ 

t 

“tf 

witnesses have been interviewed both in New York and in Los i 
i 

t 

; 


45. By reason of the foregoing, Counsel for the i 
| Trustees is fully familiar with the dealings between the Debtors ' 


r 


ee ees 


and ESGRO and is in a’better position than anyone else to prose- 
cute the objections to ESGRO's claim and obtain an early adju- 


dication of the wnerits of said claim. 


46. By reason of the extensive wor’ already done, all 
pretrial proceedings with respect to the defendants’ application 
to expunge ESGRO's Claim No. 7273A could be completed by July 
1976 and, subject to the Court's calendar, the application could 


be tried any time thereafter. 


> 47. Upon information and belief the California Law- 
suit cannot be reached for trial, even if the parties proceed 


expeditiously with discovery, until mid 1978. 
FIFTH DE?ENSE 


48. The stay of the California Lawsuit pursuant to 


Rule 10-601 has been in effect since June 13, 1974. Between 


that date and May 10, 1976, plaintiff tock no action whatever 
to obtain relief from said stay. It was only when the defen- 
dants served their application to expunge ESGRO's Claim No. 
7273A and commenced discovery proceedings in connection there~- 
‘with and after waiting an additional 30 days, that plaintiff 


sought relief from said stay. 


49. By reason of the foregoing, it is apparent that 
piaintiff has no intention of proceeding with the prosecution of 
the cross-complaint filed in the California Lawsuit anid has in- 

‘ stituted the instant action only in an effort to Yurther delay 
“the adjudication of Claim 7273A which is substantially identical 


ito the cross-complaint filed in the California Lawsuit. 


WHEREFORE, defendants request that judgment be entered 


~ib~ 
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dismissing plaintiff's complaint and for such other and further 


relief as to the Court seems just and proper. 


SHEA GOULD CLIMENKO “RAMER & CASEY 


By a/ <esres Tas love oon 


A’ Member of the Firm 


Attorneys for Defendants-~Trustees 
330 Madison Avenue 
New York, New York 10017 


& ' (212) 661-3200 
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UNITID STATES DISTRICT COURT 
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SOUTHERN DISTRICT of rw YORK 
(In Bankruptcy) 
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IN RE: 

5 2 
P INTERSTATE STORES, INC, et al, 74 B 614-802 
: Debtors 
“f. 4 

H 3 

versus 
¢ ‘ “3 . 

TRVING SULMEYER, As Receiver May 21, 1976 


for the Estate of ESGRO, INC 
a Debtor in Chapter zi, 


oe 


10:30 a.m. 


°¢ 


versus 


JOSEPH R. CROWLEY and : 
RENBERT B, SIEGEL, et al, 3 


Defendants ¢ 


Oe OD se aH RT ae a sep 


HEARING TO MODIFY oR LIFT STay 


Before: 


RONORABLE FDWARD J. RYAN, 


Bankruptcy Judge 


GERALD I. METZ, C.S.R. 
' OFFICIAL CouRT REPORTER 


‘APPEARANCES: 


MESSRS. SHFA, GOULD, CLIMENKO, KRAMER & CASEY 
Attorneys for Trustees 
BY: LESTER YASSKY, FSO. 
DANIEL L. CARROLL, ESQ., 
Of Counsel 
330 Madison Avenue 
New York, N. Y. 


- MESSRS. WEIL, GOTSHAL ¢ MANGES 
Attorneys for Plaintiff, Esgro, Inc. 
BY: BRUCE ZIRINSKY,- ESO. 

mWRENCE MITTMAN, ESQ., 
Of Counsel a 
767 Fifth Avenue 
New York, New York 


MESSRS, ZALRIN, RODIN & GOODMAN 
sctorneys for Senior Institutions! Lenders. 
BY: BENRY L. GOODMAN, ESQ. 
JAMFS GLASS, ESQ. ’ 
- Of Counsel 
750 Third Avenue . 
New York, New York 


ALSO PRESENT: 
PROF. JOSEPH R. CROWLEY, Trustee 
HERBERT B. SIBGEL, Trustee 
® ® @ee 
MR. ZIRINSKY: The matter before 
the Court this morning is the complaint 
under Rule 1-601 of the Rules of 


Pankruptcy Procedure. It's a ‘complaint of 


A 43 | Ps] 

Irving Sulmeyer as Receiver for the Chapter *I 
estate of Esqro, Inc. The Chapter XI case 
of Esgro, Inc., is pending in the Central 
District of California, bearing docket 
number 73-92510. 

Your Honor, we do have a stipulation 
with Mesers. Shea, Gould, Climenko, Kramer 


and Casey with regard to various documents 


which include the previous agreements 
between the parties, the pleadings in 
the State court action and varicus other 


documents, and we would like to sukmit 


Lo 


to your Honor at this time a complete set 
of the decuments with a stipulation 
setting forth by number each document 
included therein. 


TRE COURT: All right, thank you. 


MR. ZIRINSKY: We would also like 
to sulmit to your Honor a set of marked 


pleadings in this matter. 


| 
| MR. CARROLL: May I make two cemments 
: on the stipulation on the documents. Wo 

$ entercd into the stipulation with the 


understanding that, first of «ll, we 
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would check the documents more thoroughly, 
I didn't set a chance to look through this 
voluminous pile to see that every page 
was correct, to see that they are complete 
and, secondly, that the plaintiffs would 
stipulate that any document we felt 

should be included in addition to what 

is in this folder, they would stipulate 

as to the authenticity of and include 

it in the record. 

MR. ZIRINSKY: That is correct. 

MR. CARROLL: Also, on the pleadings, 
your Honor, we do have a correction to the 
énswer On page 5, paragraph 18. There is 
a date, July 27, 1973, and that should 
be -- the date is Rieneee oS. it should 
be July 27, '73. 


MR. ZIRINSKY: What paragraph is 


that, now? 


MR. CARROLL: It's paragraph 18 on 


pace 5. It refers to the date the Esgro 


erosscqonplaint was filed in the California 


action. 


MR. ZIRINSEKY: I also have two 


to 


ae is] 
documents which are included on the list 

—_ on the stipulation. However, wa just 

got copies of these documents this morning, 
They are not included in the binder, but 
they are designated as item numbers 25 and 26 
on the stipulation of documents. These two 
exhibits area pened of claim and emended 
proof of Claim filed by white Front and of 
the amended claim filed by the trustees 

in the Eesro Chapter XI cage in the 

Central District of California. 

Your Bonor, the background of this 
dispute is that Esgro and White Front were 
parties to certain agreements, whereby Esgro 
was granted the right to. operate licensed 
departments in various White Pront department 
stores operated in California and in 
certain other states in the West. The 
original agreement between the parties 
was entered into on December 1, 1962, and 
was amended and supplemented from time to 
time by vantens written amendments, 
supplenental agreements, et cetera, all 


of which are included in the docunents 
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submitted to the Court. 

Your Eonor, oe or about December a5, 
1972, White Pront made a public announcement 
that 21 of the 33 white Pront Stores in 
which Esqro Operated licensed Sates 
stcres for the sale of residential interior 
gocds would be closed forthwith. Shortly 
thereafter, your Honor, Esgro conees 
Operations in the acditional 12 stores which 
were not closed by white Pront at that 
time. 

On February 15, 1973, White Front 


auc various of its affiliates commenced 


{ 
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the California suit ecainst Esqro, Triumph 
Sales,Inc., which was an affiliate of 
Esgro, and Mr. Prancis Esgro, who is 
the principal of Esgro, Inc. 

(Pause) 

TEE COURT: All right, we had 
Mr. Esgro being joined as a éefendant. 

MR. ZIRINSKY: As well as Triumph 
Salee, Inc. 

' The complaint of White Pront in 


the California suit agserts 202 causes 


. 
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of action against Esgro, ericesh and 
Mr.Francis Esqro and seeks damages under 
the agreement. The original complaint in 
the California lawsuit prayed for damages 
in the approximate vicinity of $80C,000. 

On March 13, 1973, which was less 
than one month after the carmencement of 
this lawsuit by White Front, Esgro was 
constrained to file a Chapter XI petition 
with the California Pankruptcy Court. On 
March 19, 1973, the California Bankruptcy 
Court entered an order staying the 
continuation of the California lawsuit 
which had been commenced by White Front. 

TRE COURT: White Pront commenced 
the action when? 

MR. ZIRINSKY: February 15, 1973. 

THE COURT: And the stay went into 
effect when? 

MR. ZIRINSKY: March 19, 1973. 

THE COURT: All right. 

MR.ZIRINSKY: Your Honor, thereafter 
White Front Stores filed a proof of claim 


in the Fsqro Chapter XI case in the arount 


ALS 


of $1,495,628.12, plus contingent sums. 
Recently, your Fonor, on April 29, 1976, 
legs than a month ago, the Reorganization 
Trustees filed an amended proof of claim 
in the Esgro Chapter XI case in-the 
amount of $1,747,615.11, plus Uti sd 


Sums. 


By order dated May 7, 1973, your 


Honor, the California Bankruptcy Court 
authorized Esgro and Mr. Sulmeyer, as 
receiver, to retain counsel foe purposes 
of defending the California lawsuit in 
the Superior Court of California, and 
for the purpose of asserting any and ali 
affirmative claims for relief on behalf 
of the estate of Esgro. 

Pursuant to that order, your 
ono, the law firm of Gibson, Dunn and 
Crutcher of Los Angeles was retained 
as special counsel, said firm having 
performed legul services to Esqro in 
commebion with this matter prior to the 
Chapter XI. 


Thereatter, your Honor, Esgro ani 


A4YG [9] 
the other defendants, with the excaption 
of Mr. Esgro, filed an Answer in the 
California lawsuit to the complaint, 

On July 27, 1973, Esgro filed a 
crosscomplaint in the California lawsuit 
naming White Front Stores, the other debtors, 
which are captioned in the complaint in 
this adversary proceeding, — certain 
unnamed and sake parties as cross- 
deferdants. The cross-complaint of Fsgro 
sought estimated compensatory damages - 
in the sum of $30 million, plus punitive 
damages in the sum of $5 million. 

Your Honor, before the California 
lawsuit and the proceedings on the crogs- 
complaint could proceed much further, on 
May 22, 1974, White Front and the cther 
debtors in the Chapter xX cases filed 
Charter xI beticies with this Court, 
which petitions wore amonded on June 13, 
1974, aoe as to comply with the provisions 


of Chapter X. The petitions were approved 


‘by order of this Court of the same date 


and the trusteos wre appointed as 


Oe Ee eee ceo enincenh tee eam sities! 
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reorganization trustees and have continued 
to act in su¢>c* acity. 

By virt.« of the foregoing, your 
Foner, continucd prosecution of the 
crosscomplaint in the California court 
was stayed. 

. Your Honor, this Court, after 

the Chapter X petition had been approved, 
entered an order fixing a bar date for 


the filing of claims in the Chapter x 


cases. . 
Pursuant to that order, Esgro, 

with the receiver, Mr. Sulmeyer, joining 

in the proofs of claim, filed claims 

against the various captioned debtors' 

estates based on the same claims which 

had been asserted in the cross-complaint 

in the California court. 


The amount of the proof of claim 


The claim is designated as number 7273 A in 
these proceedings. 
Your Nonor, recently, and on 


i 
in the Chapter X cases is $38,753,972. 
or about April 9, 1976, the trustces 
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filed an application with this Senet 
seeking an order expurging Fsoro's claim 
in its entirety. It should be noted that 
in connection with the trustees’ objection 
to the claim, your Honor, they have not 
asserted a counterclaim against Esgro 
which would in essence be based upon the 
original complaint filed in the 
California lawsuit but, rather, they have 
proceeded, after the filing of the 
objection in this court, to amend 
White Front's claim in the Esgro Chapter XI 
case, the clear implication to us being 
that the trustees intend to proceed to 
litigate their claims against Esgro in 
California, whether it be the Super ior 
Court of California or the Rankruptcy 
Court for the Central District of California. 

In thie connection, your Honor, I 
would like to point the Court's attention 
to a memorandum ephoien entered by the 
California Bankruptcy Court in January 
of 1974, which was rendered ast four days 


of hearing on an application by Esgro 


Ae RNR A AAR 
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to fix tha amount of a deposit on tihite 
Pront's claim for Purposes of confirmation 
of an arrangement in the Chapter XI case, 

Your Honor, the California Rankruptey 
Court fixed a deposit in the sum of $50,000, 
to be held in an interest-bearing account 
pending final resolution of the disputes 
between the Parties by the Superior Court 
of California. 

Your Fonor, the issues presented 
to this Court today are, in eseence, 
whether or not this Court should exercise 
dts discretion and modify the stay extant 
Pursuant to Rule 10-601. 

Yo © Ronor, the leading case in this 
area is Poust v. Munson Steamship Lines, 
which is a Supreme Court decision reported 
at 299 U.S. 77, and in that decision, 


your Honor, the Supreme Court held that 


a reorganization Court is to exercisa 


its injunctive Powors according to the 
Particular circumstances of the case 
and is to ha guidca by considerations 


that under the lew make for the ascertainment 
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of what is just to the claimants, the 
debtor and the estate. 

A more recent decision, your Honor, 
in ehte District, in re: Zeckendorf, which 
is in the Southern District, reported at ~ 
326 F. Supp., 182 (a 1971 decision), 
citing the Supreme-Court decision in 
Foust v. Munson, the Court went on to 
say that a stay should not be rigidly 
enforces when no sound reason is shown 


to require it and where there is good 


reason for its modification. The stay: 


is not a matter of right. 

Most recently, your Fonor, in the 
matter of Groundhog Mountain Corporation, 
Judge Babbitt of this court rendered a 
decision dated May 6, 1975, wherein he 
stated that, while there seemed to be 
no standardized criteria for the exercise 
of a judgment permitting suit against a 
debtor, whatever criteria considered by 
the Court should bear a rational basis 
to the point of the procecdings in which 


they arise, the balance cf hurt between 


oi A 
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the parties, the nature of the interest 
to be protected and the overall conqenial 
statutory purposé of Chapter XI. 
’ We submits, your Honor, the sane 
considerations would apply to a case under 
Chapter X. : 


Your Honor, there are many, many 


good reasons why the stay should be modified 


in this case, so as to permit the 
California lawsuit to proceed, and the 
-rosecution of Esgro's evehacunsiates. 

: Number one, Esgro is entitled: to 
a jury trial on the factual issues, which 
are numerous and complex, arising both 
from the 208 causes of action asserted 
by Wiite Front, as well as the claims 
of breach of contract, fraud, misrepre- 
sacha on: and various other matters 
alleged by Esgro in its cross-complaint. 
The amount of money involved, your Fonor, 
is very substantial. Esgro has alleqed 
damages is excess of $30 million. Wa 
believe, your Monor, that a jury trial 


\ 
is essential to the determination of the 
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issues, the damages and the various 
other matters which are going to come to 
a head in any judicial resolution of the 
disputes between the parties. 

The California constitution and 
California statutory law guarantecs 
litigants the right to a jury tricl in 
claims arising out of matters of this 
nature. The decisional law of Ce! fornia 
has mace it abundantly clear that the 
right to a jury trial on clains of the 
nature *sserted in these oni is an 
absolutes right, and the parties are entitled 
to it. Moreover, as was stated by the 
Supreme Court in Poust v. Munson, 
‘Maintenance of the jury as a fact-finding 
body is of such importance and occupies 
go firm a place in our history and 
surtibenience that any seeming curtailment 
of the right to a jury trial should be 
scrutinized with the utmost care.” 

Moreover, your Honor, California 
law most likely governs the disputes 


between the parties. There are no bankruptcy 
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issues present in theca disputes. They 
are basically questions of State law, 

the interpretation that the Courts of 

the State of California wish to give to 
these agreements as to transactions 
arising and cccurring in the State of 
California between parties conducting 
their business in the State of California. 

The agreements were negotiated and 
executed in California, and substantial 
performance of the agreenents occurred’ 
in Calfornia. 

Moreover, your Honor, White Front's 
operations were centered in California. 
Esgro is centered in California and has 
no cffice or employees in New Yorl: or 
in the East Coast. Most, if not all, 
of the witnesses having personal knowledge 
of the facts relevant and material to 
the disputes reside in California. Many 
of these witnesses ene not parties. 
are no longer employees of parties. 
could not ba compelled to come to a 


before this Court by compulsory process. 
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Your Honor, as indicated by this, 
the trustees in connection with their 
objection to Esgro's clain in this Court 
have already noticed three depositions, a 
deposit.ion of Mr. Prank Esgro, deposition of 
a Mr. Harry Epstein and a deposition of 
Mr. Ron ¥Yood, all of which depositions 
are noticed to take place in California, 
which indicates, your Honor, that the 
sources of proof are essentially in 
California, 

Moreover, your Honor, ieee are 
additional parties to the California lawsuit 
who are not present before this Court. They 
cannot be compelled to appear before this 


Court. Therefore, this Court could net 


render a decision which would be bir ling 


upon all of the parties. You would have 
the potential ‘threat of a multiplicity 
of actions with possibly inconsistent 
results, 

Your Monor, all of these factors 
are pertinent to the interests of jucice 


and the convenience of the parties and 


ASS 
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2 | a witnesses and «sigh uvon the hatance of 
a 3 | hurt to be borne hy Psqro, should the stay 
a | not be modified. 
© 5 | As the Supreme Court has stated 
6 | in the Gulf O11 varsus Gilbert case, which 
8 | is reported at 330 U.s. 501, this Court 
8 | in one form of words or another has 
9 | repeatedly recognized the existence 
. 10 | of the power to decline jurisdiction 
11 | in exceptional circumstances. The important 
12 | a considerations in this determination are ; 
13 : (1) the relative ease of access to tha 
14 | sources of proof, the availability of 
15 | compulsory process for the attendance 
16 | of unwilling witnesses, and the cost 
if 7 | of obtaining the attendance of unwilling 
+18 | witnesses, all of the practical problems 
e 19 | that make the trial of a case easy, 
20 | expeditions and inexpensive. 
O a1 | The Court went on further to state 
bd “ | that there is a eeat interest in having 
23 | localized controversies decided at hone. 
24 There is an appropriateness in having 
r | 25 | a trial in a forvm that is at hone, 
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with the State law that must govern the ~ 
case, and finally the Court stated certainly 
to fix the place of trial at a point 
where litiqants cannot compel personal 
attendance and may ke forced to try their 
caSes on dcpositions is to ercate a 
condition not satisfactory to Court, 
jury or win litigants. 

Your Eonor, where the interests 
of justice and the convenience of the 
parties and witnesses so require, 


Bankruptcy Courts have adhered to the 


principles enunciated by the Supreme 


Court in the Gulf Oil case. Examples 

of this, your Honer, are the case of First 

National Bank of White River Junction versus 

Reed, which is reported at 306 F. 2d, 481, 

where the Court of Appeals stated that, 

"Questions of State law are best left to 

State courts, in artain circumstances." 
Likewise, your Fonor, the case 

of Wilke v. Country Life Insurance Company 

reported at 423 F. 2d, 151, where tha 


ccuplete rclicf cannot be awardsd arong 
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the interested parties, the Court should 
decline jurisdicticn. 

Your Honor, the trustees would have 
this Court try the identical issues which 
will have to be tried on their claims 
against Isgro ia California, be it in the 
Superior Court of California or in the 
California Bankruptcy Court. As previously 
stated, the California Bankruptcy Court 
has already exrressad its inclination 
that the case should ances in the 
State court, not before the Bankruptcy 
Court. 

Continuation of the stay, your 
Honor, would entail a multiplicity of 
actions, wasteful of judicial time ana 
effort and a substantial burden and 
expense to the parties with a potential 


evil of inconsistent results by different 


courts. 


As stated by the Second Cireuit 
in the cacs of u.sc. v. Eastport Steamship 
Corporation, Sportcd at 255 PF. 2d, 738, 


and I quote from the Court's Opinion at 


asitiditeiee:~ ie tte ae kL LTT Le ma ei i ea 
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page 302: 

"Recogniticn of the interest of 
judicial administration in avoiding 
a multiplicity of actions, each =“ on 
the same facts, has logically lcd to the 
adoption of statutes and court rules 
providing for the effective settlement 
at one time of all disputes of which parts 
are already tefore this Court.” 

Your Tonor, as against all of this, 
what are the reasons proferred by the 
trustees in oppositicr to a modification 
of the stay? And in this context, your 
Fonor, it must te remembered that the 
trustees have the burden of proof in 
insisting on a continuation of the stay, 
and this is supported by Foust v. Munson 
as well as the Zeckendorf decision. 

First, your Fonor, the trustces 
contene that Esgro’s claims are frivolous. 
This is merely an assertion on their part. 
the merits of the claims of the resrective 


parties are not presantly at issue before 


this Court. The only issua before this 


| — [22] | 


Court is, should the claim be litigated 
Bw 3 | heve in this Court, or should the stay 
? | be modified so as to allow it to proceed 
O . | expeditiously to litigation in California? 
@ we Moreover, your Monor, Judga Kinnesca 
7 | - of the California Rankruptcy Court, after 
. | four days of hearings ~-- and these were 
’ | full days of hearings, your Honor -- 
™ | determined that White Prent's claims 
ee n : were somewhat exaggerated and that Esgro's 
12 | clains appeared meritorious. Frivolity - 
13 | of the claims of Esgro is further belied 
14 | by the trustees’ apparent need of 
15 | extensive discovery in nenitneetue whee 
16 | their objection to the clain. 
17 | Second, your Honor, the trustees 
ae ; contend that a plan of reorganization 
19 | cannot ba formulated until Esgro's claim 
20 | oe is resolved. That's not necessarily true, 
a Q 21 | your Monor. Contingencies can always 
1 22 | be built into any plan to provide for 
23 | expected recoveries or expected liabilities. 
eo; 2 | Nonetheless, your Monor, asswming 
25 


t that to be truc, it's not really an 
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adequate reason to deny the modification 


| 
® 4 . ot the stay in thase circumstances, and 
| ’ | the fact that modification of a stay so 
O 5 | as to permit an action to proceed in 
. | : | State cour: may pcrhaps delay the conclusion 
| ; : of a reorganization case has been held by 
@ . | the Courts not to be in and of itself an 
9 | adequate reason for cenying modification. 
| " : I would cite the Court to the 
® cases of In Re: Laufer, In Re: Adolf Godel 
| ™ and In Re: Peck Industries. ' 
- | Pro COUNT: I thought that the Foust 
14 case gave special emphasis to the fact that 
- unless there were to be an impediment to 
reorganization, the Court must grant a 
: écaneter to the State court for trial 
of the clain. 
MR. ZIRINSKY: I believe that’s 
correct, your Eonor, that unless the 
e. O trustcas could sustain a burden that it 
woulée be an cctual embarrassment to the 
acministration of the estate, the stay 
° | | | ‘should be modificd in the circumstances 


of that case. 
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FPurthernore, your Yonor, the 
trustces apparently use this argurent 
to suit their nceds throughout these 
Chapter X cases. At a hearing conducted 
before this Court on December third, a975, 
a copy of the transcript of which I happen 
to have with me, counsel for the trustees 
said at that time that modification 
of the we would impede the filing of a 
plan, which it was expected would be 
filed within six months, unless something 
unexpected arose. | 

Your Nonor, clearly the trustees 
have known about Esgro's clain in this 
reorganization case for quite some tine. 
Tha claim was not unexpected, yet the 


trustees delayed until April 9, 1976, 


to bring on an objection to the claim, 


a claim in excess of $35 million and 
which the trustees now contend is so 
substantial that they can't do anything 
in the reorganization cases until it's 
resolved. 


Your Honor, we don't think the 


AGS 


argunent has any msrit. 

Third, your MWonor, the trusteas 
contend that the New York counssl has 
already done so much work in acquainting 
thoms2lves with the facts and issues of 
tho California lawsuit that thcy are tho 


best ones to try tha case. 


Well, your Honor, White Front did 


have California counsel representing it in 
these actions, the firm of Loeb and Loeb. 
AS a matter of fact, a member of that firm 
is here in Court today. This firm, your 
Honor, is intimately acquainted with the 
facts and ths disputes betwaecn the parties, 
and I'm sura would benore than compstent 
to proceed to trial in the California 
Superior Court. 

. Moreover, your Honor, it does not 
take much effort to prepare and serve 
notices of dzposition in a reorganization 
cass, and other than that, your Honor, 

She sct of intcrrogatories which has 
bocn prepared anc filed by the firm of 


Shea, Gould on behalf of the trustees is 


Ace [26] 
really nothing more than a duplication of 
interrogatories that had already been 
filed in the State court action three 
years aao, 

Fourth, your Fonor, the trustees 
acsume that the disputes can be tried 


pore quickly before this Court than in 


the California Supericr Court... Your 


Honor, that's not necessarily true, 
I ask this Court merely to take judicial 
notice of its own calendar conditions 
and the conaestion of its calendar. 
Your Honor, it's enticipated 
by counsel for Esaro -=- and I really 
don't think it can be disputed -~ the 
documents are voluminous, the issues, 
the 208 causes of action asserted by 
white Front, the complicated defenses 
and counterclaims acserted by Esgro in 
its crose-complaint -- your Honor, it's 
estimated it will take five to six weeks 
of actual trial to resolve all of the 
disputes in this matter. 


Your Fonor, aitheough it is true 
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that calendar conditions in the Superior 


Court of California, in Los Angeles, are 


-Crowled, in normal circumstances it takes 


as much as a year to get'a trial date. 

| I am advised “ California counse? 
that the California courts will entertain 
motions for a priority on the trial calendar 
in exceptional circumstances, and we believe, 
your Honor, that if the parties to this 
éimute cooperate with one another, that a 
joint application to the Superior Court 

of California would most likely be 

granted, and tha care could probably, 
depending on how quickly the parties 

would proceed with discovery, he tzicd 
within eight months from today. 

THE COURT: Fave you ascertained whether 
in fact they do give priorities specifically 
to bankruptcy enteeree 

MR. ZIRINSKY: Your Honor, I hava 
with me Mr. Arthur Sherwood, who is a 
member of the firn of Gibson, Dunn and 


Crutcher. Mr. Sherwood has loolcd into 


. this matter in the past several days” 


A tat ems ets St grt ii 
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and perhaps he could speak to that more 
appropriately than r could, : 

THE COURT: rf you would, sir, 

Under our local rule, priority is 
given to matters involving a bankruptcy 
trustee or receiver on the civil side. 

MR. SRERVOOD: As a matter of practice 
in the Superior Court in Los Anceles, I 
am aware of no strict rule which requires 
the Court in applications for early trial- 
setting to take acccunt of the fact of 
pending bankruptcy proceedings, 

It is, however, routinely considered 
as a factor in justifying or not justifying 
an early setting of a trial date, 

TRE COURT: All right, thank you 
very much, sir, 


MR. ZIRINSKY: Moreover, your Honor, 


even if it were true that it would take 


slightly Joncer to get to trial in the 


California Sunerior Court, it's boen 
held by at least one court, 4f not more, 
that it's really immaterial. The Ninth 


Cireuit in the case of Diners Club versus 


. 
ee ene i tet ct ee pine mermeen 
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Bumm, which is reported at 421 F.2d 39%, 
stated that, "The Judge below found that 
the dockst of the Supericr Court of 
Los Angeles County vas crowded and that 
delay would be much greater there than in 
the Federal court to the prejudice of the 
trade creditors and certain administrative 
Claimants whose payment must await the 
determination of Diners’ suit. Whether 
this is so, » cannot say. There is no 
evidence in the racord to support the 
Judge's conclusion. It is, in any case, 
immaterial, since we are of opinion that 
only in most unusual circumstances not 
here present will the mere fact of 
delay owing to court congestion he 
sufficient to overcome the policy 
expressed in Foust and Texas Mexican 
against restrairine procedures in other 
courts." 

Furthermore, your Honor, ina 
case, a oneheieentes case, the District 


of Nelavwarn, the case of Jahne*e versus 


OKC Corp., which. is reported at 301 F Supp. 866, 
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She Plaintiff in an antitrust action, 
your Honor, claimed that unless he was 
given au immediate trial or the matter 
came to trial quickly, his business would 
be ruined. 

The Direriet Court, in granting a 
rotion ts teansfer venue on the grounds 
of forws non conveniens in that case, 
went on to say that these are imponderables 
that the courts cannot really consider, 


that the fact of delay only is not 


adequate to otherwise control other 


policy considerations. 

Finally, your Fonor << and I will 
bea finished in a moment -- the trustees 
would have this Court believe that 
Sulmeyer has inetituted this adversary 

-proceeding in this court merely for delay. 

Your Nonor, wa submit that this is 
an absurd contention. rt rust be recalica 
that Esgro is bencent ly emerging fren 
its own Chapter XI case in California. 
There has been protracted litigation 


in that case with the Securities and 


All 


Exchanga Cormisrion over a 328 motion. A 


pian has finally been confirmed, your 


Ronor, which I'm advised by California 


oO 


‘eounsel for Esqre that there aré certain 


conditions that still must be satisfied 


ita nacre in cents ns aventnian cocina L 


before the order of confirmation will 
become final. 

— a very complicated case, 
your Honor. Moreover, in terms of the 
Judicial economy and the spirit of 
economy in bankruptcy saese there, it 
was felt that because Interstate and 
White Pront and the various other debtors 
here are involved in Chapter X proceedings, 
there would be no prejudice to Esqro's 
estate in delaying and devoting time 
and athantion: 00 other, more pressing 
matters, because even if there were a 
successful result, there could be no 
recovery until there had been a consurmation 
of a plan in the rcorganization cases. 
: So there was no immediate money 
coming here, and, essentially, your Roner, 


that explains the delay. Moreover, the 


Aa a 


trustces cannot really claim that we are 

delaying. They have delaved almost two 

years in bringine on an objection to the 
claim. So I think if AGelay is qoing to be 


use?’ as an arencent, Poth partics must 


tear the blame for that, if there is any 


blame to bear. 

Moreover, your Honor, if the trustees 
are so anxiour to proceed in this matter, 
they could easily have done so in 
California as so ordered by the 
California kankruvtey court. There wer 
no loneer any stray in effect, preventing 
the trustees from proceeding with their 
complaint in the California stete court. 
Instead, the trustees delayed for two 
- years in bringing on an objection in 
this Court, and quite frankly, your Fonor, 
I am somewhat surprised that the trustces 
hroudh® an action in this court and did 
not agsert a counterclaim. Tt mist be 
the intentions of the t--etees ~--and it's 
zn drretuttable aecummtion until it's 


explained to my entisfaction -~ that they 
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do intend to proceed in California on 

their claims aceainst Esgro. The sama 

facts are going to he preved in their claim 
against Esqro as FEsgro's claim against the 
trustces, hecause the same facts which 


constitute Esgro's claim constitutes 


defenses to the claims of the trustees, 


Your Foner, it would be wasteful 
of Sudicial time and effort to have picce- 
meal litigation, having the same issues 
decided before two different courts, having 
the seme issues tried at a substantial 
burden, expense and waste of judicial 
time, and for all of. those reasons, ws 
believe, in the circumstances of this 
case, that the stay should be modified. 

THE COURT: Off the record. 

(Discussion off the record) 

MR. CARROLL: Your Honor, I have 
listened, as you have, to the remarks of 
counsel and escenthily, I think the 
reasons advanced by the plaintiffs in 
this case as to why the stay chould be 


lifted boil dotm to forum non convenican-tyr : 
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arguments, thet the better forum for 


adjudicating the claims in this ccurt 


is California, as opposed to this Court. 


There is one overriding and compelling 


reason, X think, why the claim of Essgro 


7 mist be adjudicated in this court, and 
that is, as we will show through evidence, 


that until that claim is adjudicated. a 


plan cannot be formulated, and as soon as 
\ | i that claim is adjudicated, a plan will be 
2 12 able to be formulated. This claim is the 
AS y only thing that is really nabdine up the 
formulation of a plan. 

The Court ‘in the Foust casa mada 


16 : it clear that the overriding consideration 
i . 
| of whether or not to lift the stay was the 
| 


manner in which it would affect the 


19 | estate, whether it would unjustly affect 
O 21 | I sutmit, this is a compelling reason 
@ co 

2 | why we should proceed with all expe“ence 

os in this Court to adjudicate Escro's 


© 24 | claim. 


TEE COURT: Do the trustees proposso 


20 | the estate. 2 
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. | to prosecute their claim in the 
. 3 | California Chapter XI? , 
4 | MR. CARROLL: Not in the California 
O 5 | Chapter XI, your Ronor. There is a claim 
@) 6 | - pending in the Superior Court in California. 
7 | This claim ie for rent. 
° ! THE COURT: I understood that they 
4 9 filed a claim in the Chapter XI: is that 
10 | correct? 
il MR. CARROLL: Yes, your Honor. 


YH COURT: Do you propose to 


@ 
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13 | prosecute that claim? It's a claim for 
14 $1,447,000, plus contingencies: correct? 
bb MR. CARROLL: Your Honor, in a 


point in time we do intend to..prosecute 
the claims that are in existence against 


Esgro, but those claims are completely -- 


THE COURT: If you are successful, 
you will pick up $1.5 million, correct? 


MR. CARROLL: No, I don't think we 


@ . 
will pick up $1.5 million. We will pick 
up whatever -- I think it': a ten percent 
® plan out there -- 30 percent plan. I'm 


not sure exactly of the details. If we 


25 | 
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prove all our claims out there and we 
recover 100 cents on the dollar, it would 
be $1.5 million, yes. 
THRE COURT: You Go prorose to prosecute 
the clain: is that correct? 
MR. CARROLL: Your Nonor, I'm not 
sure what the trustees intend to do with 
that clain now. They Con's intend to prosecute 
it immediately. They think there ars more 
pressing matters to attend to, one of which -- 
TPE COURT: Put they can formulate ’ 
their plan recardless of success or not 
in the prosecution of their claim in the 


Esq¢o XI: is that correct? 


MR.CARROLL: patinieely, yes, hat 
not until the Fsero claim in this . 
proceeding is adjudicated. It's a $40 million 
claim. It constitutes die 17 -- 

TVE COUPT: Tell me why it's 
impossible, as is suadescted hy the movant, 
to formulate a plan that would not take 
into the contineency of either the 
evececs or net of Trere in its clain, 


really covnterclains, acainst Yhite Front. 
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MR. CARROLT.: Mr. Crowley, the 


trustee, will address himself to that when 
he testifies. Mr. Yassky will 

THE COURT: You are not 
in that phase? 

MR. CARROLE: I am informad. 

THE COURT: Then tell me. 

MR. CARROLL: The reason, as I 
understand it, is, this is such a huge 
claim, $49 million; it represents over 
50 percent of the disputed claims in this 
eane. It has a direct effect on whether 
the estate is solvent or not. That's the 
first reason. 

The second reason is, when you 
have such a huge claim, if you have a 
25 percent down-payment plan, that's $10 
eittinn. dae you would have to reserve 
for this claim $10 million, which could 
be used in many other ways is you dispose 
of this claim initially before you had 
to he caieia your plan. 

THE CCURT: All riqht, go on. 


MR. CARROLL: I believe, as I said, 
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that the cenpelling reason why this 


Claim should be adjudicated here is tha 
effect it has on the plan of reorganization. 
THE ComnT: What's vour estimate of 
the time it will take to try these clains? 
IR. CARROLL: I think the trial cculd 
be ceompleted in a week, a week of trial 
time. Again, subject to your Honor's 
calendar, it woulén't have to be a week 
straight, but I think we would be ready 
for trial by July 1, if we could go forward 
with discovery. 
We have commenced discevery. We 
have noticed dcpositions. I have persenalily 
spent numerous hours interviewing prospective 
witnesses ani ceviewing extensive files 
in this case. I am intimately familiar 
with. it. My estimation as to the trial 
time required to adjudicate the Esgro 
claim in this case is approximately a 
week, mayhe two weeks. Also, I think 
there is ; ae good possibility that a 
large portion of the claim could be 


adjudicated eumnarily prior to trial. 


to 
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This is a clain for $40 million 


; 3 | approximately, of which $24 million is for 
e 4 lost profits. 
e O | 5 THE COURT: Suppose Fsgro prevailed 
. 6 to some miniral arount, say, $50,000, as 
7 apparently was estimated in the Califormdla 
8 court. How could White Front go on with 
& 9 its claim? Would it not be met with 


res adjudicata? 
MR.CARROLL: No; your Monor, because 
the issues on White front -- 


TEE COURT: The issues are not 
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| 
14 interrelated? 
15 Mm. CARROLL: No, your Honor, 
16 they are not. White Front's claim is a 


H 
. claim for rent due undar leases, rent 
and money srent for advertising they 


actually advanced, monies due under a 


contract. 
O 21 NE COURT: Fsgro says that as a 
of 22 result of, © think w> can characterize it, 


unfair dealing, they would not have 


incurred the oblisition to pay that rant. 
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Is that not a portion of the claina of 
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Esgro? 

LR. CAPTOLL: No, vour Honor, it 
ds not. Their claim is that they wre 
defrauded into cnenina these departmcats 
and beceavra they + orn defrauded, they 
lost $24 million and they spent moncy 
on fixtures and inventory. 

THE COURT: Let's suprose that they 
prevail on that, though. Now could the 
lendlord then core in and say ves, I 
defrauded you, I caused you to remain on 
“cur premises for = neriod of tire, and 
even thouch T ova you demaces for that, 
nevertheless, pay me rent? 

If I may go back, is this not 
the position taken by Fscro? 

MR, ZIRINSKY: Of course it is, your 
Fonor. The claims arise out of the same 
transactions, tre seme acreements,the 
erro backerovnd, ths sare business 
relationship. 

" WR, CAPPOTI: There are complictcly 
different tanks that underlic both claims. 


MR, ZIRIVSVY: Also, the mattcrs 
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asserted in the cross-complaint by Esgqro 
are also asserted to tha claims of 

White Front. I refer your Honor's . 
attention to docuncnt number 22 subnitted 
into evidence. 

‘MR. CARROLL: On that point, I would 
like to refer to the California court 
proceedings because I think this is -- 

MR. ZIRINSKY: It’s in the binder. 

MR. CARROLL: The January, 1974 
decision of Judge Kinneson in California, 
the bankruptcy judce. I think this has 
been misrepresented here as to what it 


actually says. 


THE COURT: I don't know or really, 


in a sense, care what the Court said 
cut there. What I am interested in is 
what the parties said in their pleadings. 
It seems to me to be an essential factor 
if in fact these are. necessarily compulsory 
counterclaims. I am at a loss to see how 
they outs ts divided up. 

MR. CARROLL: They are not compulcory 


counterclaims. fecause the claim of White 
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Front is a subject of the eis teineta 
proceeding, under Federal Rule 13 that 
excludes it from the compulsory counter- 
claim rule. 

TrE COURT: All richt, go on with your 
argument. 


MR. CARROL: In the California 


Bankruptcy Court, Judge Kinneson had before 


him a hearing in which he conceded that he 
didn't hear all the evidence, but he did 
have what he called a probable cause 
hearinc. 

THE COURT: Well, you see, let's 
focus on this. I'm told that he for 
purposes of estimating the deposit held 
a four-day trial, correct, he didn't 
resolve the contxeversy, hut solely to 
estimate the amount of the deposit took 
him a four-day trial. 

MR. CARROLL: He referred to a four- 
day trial. f don't think that was four full 
days of trial. 

Tim COURT: Let's find out, 


a four-day trial, counsel? 


AY 


Mr. Sherwood? 


MR. HOLTIMAN: Rohert Noltzman of 
Loeb and Loeb. 

Ya were in one for four full days. 
Approximately tin days was spent on the 


amount of the deposit, approximately two 


days on matters relating to administrative 


rent during the periods of time from 
when Fecro was in Chapter XI. The mini-erial 
on this subject, then, took ahout two days. 

TH COURT: You will ‘bow be heard 
later to the fullest exte:: you wish. 

We have all day. 

MR. CARROLL: Judge Kinneson heard 
evidence on both Esoro's $38 million claim 
or $35 million, whatever it was, at that 
time, and White Front's $1.5 million claim. 
after hearing evidence on both, he really 
found that White Front's claim was worth 
half a million dollars. Fe found that 
there may be some reason to helieve that 
Eeqro did have a sctoff, and nis prinary 


finding in that regard was that Feqgro was 
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not informed as carly as they couid hava 


: hsen that Shite Frent was going to clese 


ea 


its store. Ue said there is evidence 
leading to that: conclusion and, thereZora, 


there ars thincs Tsocro may have been 


able to do to cut cown on damages, but 


it had nothing to do with the $24 miliion 
clain on lost prerits. 

fo he didn't find anything on the 
validity of that clain. 

MR. GINTIOTY: TsIeuse a, your Eonor. ' 
XT would point the Court's direction to 
Judge Kinneson's opinion, which is sennaxed 
as Pxhibit A to kha parpiatee in this 
adversary procceding. 
| Im. CAPROLT.: Your Fonor,there 


ware a lot of things which I disagreed 


wath when counsel vas making his opening 
statement, and I Gicn't interrurt. I would 
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appreciate net beine inteorructed mysclf. 


of something tist is Ecvore the Cour 


in a Gncument, I rcier the Court te the 


-s 


ve 2 . ee eee | 
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Fitst Paragrrpi ca reet 2 ef dutzge Kinnesen'’s | 
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Opinion, where it says: "The Court believes 
that the debtor has shown nrohable cause 
that the White Front claim is excessive 
and that the debtor has a substantial 
counterclaim acainst White Pront. The 
evidence indicates that the amoumt of 
the minirum rental set forth in rotice 
of default of November 20, 1972, should 
be substantially reduced." 

THE COURT: Would vou read back 
counsel for the respondent's remark that 
immediately preceded? 

(The record was reac) 

MR. CARROLL: I believe a reading 
of Judge Kinneson's decision will show 
that hewlued a $38 million claim and a 
$1.5 million claim, bared upon preliminary 
evidence, found that White Pront had a 


valid claim for half a million Collars. 


TER COURT: Do vou know who testificd 


before him at the mini-triai? 
MR. CAPNOLL: According to my 
information, it was Mr. Fsaro for Esyro, 


and Me. [pstein for White Front, and that 


er einen iver ene yRe ICH anette sdisiiutuatiecs eect amen ee 
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leaves Mr. Fostein's testimony lssting 


t> 


Sc ei, a mae ee te 


3 | : about half a dey at most. 

4 | Your Forer, the Califorria action 
was commenced ky White Front in January of 
6 1973, shortiv after the anneuncement was 

7 | made that the etores vere coine to te 

8 | closed. 

9 § It was commenced to recover rent, 
10 substantial arounts of rent that were duc, 
ll | a substantial arount of out-of-pocket 

12 | advertising expenses which Escrc, under 

13 | the aqreement, vas elesriv vewensihis 

14 | for. It was also cornenced Zor the 


purpose of getting Fsgro out of the stores 
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17 | to the announcercnt that the stores were 
“is | cists. Esgro‘'s lease had been terminated 
9 | a by white Pront because of non-payment of 
20 | rent. 
ae oO 21 | Purely as a defensive measure, Tf 
’\ h 22 entmit, Feqro asrorts a comterclain 
| 23 | for over $30 million. The bulk of that 
a | coumterclaim is for lest profits. 


Mr. Fecro, in Cocvrents he sent to 


| 
| 
| 
16 | because it was not paying the rent. Prior 
| 
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made a cent of profit on these residantial 
interior departments. In fact, he wa3 

losing moncy hand over fist, and it is 
obvious from documents that he filed 

with the SEC and scent to his shareholders 
that's exactly why he got into the situation 
he was in, because he was losing so mich 
money on the residential interior departments: 
yot he files a counterclaim for $24 million 
for lost profits, a counterclain which 

sits for three ycars, and then Mr. Esgro 
would have us belicve now that he intends 

to fully litigate that counterclain, 

and what brings him to thet situation? 
Because now the trustees here want to 
litigate the claim and get it out of the 


may and throw it ont hecause they want to 


get their plan ef reorganization through. 


Yf the trustees had not race an 
objection to this claim, T subrit, it 
would sit in California for five. 


more years. I un“:rfand that in 1975 os 
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early 1975 the case was called out in 
California on a motion by tha Court to 
dicmies it. That didn't prompt Esaro to 
aéscide pie prosecute its $38 million 

. counterclain ont thore. It agreed that 
the casa would ba Imockcd off the calendar. 
The evidence will show that it's going 
to take a minimun of a year to get * tr fal 
cut in California, perhaps a littie bit 
less if the Superior Court out there 
grants a preference. I doen't believe 
there is any ground “ aroue to the 
Saperier Covrt out there that a prefcrerce 
should be granted. Their calendar is in 
terrible shape cut there, I understand, 
and the evidence will show that. No 
discovery at all has been conducted in 
that proeceding. The case is not anywhere 
near ready for trial. If the Court doesn't 
grant a preference cut thera, it's going 


to take approximately tw years before 


two yoars before a mesningful plan cen 


ba forrmlated here. If this caer is adjudic2i:d, 


it reaches trial. That mens it will be i: 


etek han Me el an tte ve 
ct 
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42 the claim is adjudicated here within 


two toe three months, as ve believe it 
can be, it is pousiblie thet a plan can be 
formalated very expcaitiously. Wa aro on 
the vorgo of a plan ae: rho tructee 
testify to that effect, varicus plans 
have been considgercd, and ths only thing 
holding it up is this Esgro claim. 

On the burden of proof, I doen't 
believe that the trustces have the burden 
of proof, your Hor.or. Undar Rule 10-601, 
the burden cf proof is placed on ths 
party cocking continuation of a stay 
against iien enforcement only. By 
implication, I submit that that shows 
thet the party eceking the elimination, 
wacation or the modification of a stay 
in other circumstances had the burden 
of going forward, at least has the 
burden of showing coma compelling reasea 
way a stay sheuld &3 vacatcd. 

There is ene cass which I would 
like to call yeur Toror's attention to 


which I think is vory significant and a 


AqO [so] 


wery relevant discussion on tho situation 
we have here, vhich is a case called 
Michigan Brewing Co. There, thare was a 
claim for fraud brought in tha State 

court, Michigan State court. They attcaptcd 
to ge the Bankruptcy Court stay lifted. 
Tha claim sas for approximately $35,000. 
The totalemounts of the claims presented 

4n the RPankruptcy Court action wore 
$33,000. So, like here, it was a significant 
past of the total cluims. The District 
Court statod cut —— "Ie ie difficult 

to sve how any plan of eiuatsiat le 

could be properly considored until after 
Conlon's claim is adjudicated. Tt is 
clearly a case in which adjudication 

of petitioner's claim must be accomplished 


with all due speed to avoid long 


‘postponement of acticn upon plans of 


reorganization. 

"A denial of the pending petition 
whll cnablie potiticnoer'’s claim to ba 
promptly adjudtested under ths dircstion 


and control of this Court. Action in tho 


co .. 

State court might be long delayed by action 
or non-action of webu defendants." 

The Court concluded that, “It 
appeared to the satisfaction of the 
Court that petitioner would be denied 
substantial rights if leave to proceed 
in the State court were not granted," 
distinguishing Poust against Munson, and 
the Court said, "In the instant case, it 
appears to the Court that to deny a stay 
of the pending proceedings in the State 
court would amcunt in substance to denial 
of the right of the Corporation, its 


stockholders and other creditors to the 


benefits of the provisions of the Bankruptcy 


Act.” 
In the instant case,I submit, we 
have the same sitvation. Esgro claims 
‘og going to be prejudiced by coming 
to New York. 
THE COURT: How long would the 
-¢trdal have taken in that case, what was 
the gebetance of the claim? 


MR. CARROLL: The substance of the 
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claim was fraud, violation of the Michigan 
Blue Sky law. 
THE COURT: They estimated the trial 
time at about how much? 


MR. CARROLL: I den't know, vour 


THE COURT: Then you can't say it's 
an identical case to what we have here. 

MR.CARROLL: I didn't say it was 
identical. I said the facts have a 
substantial similarity to this case. 
Esgro is claiming prejudice. There are 
a lot of other people involved here that 
are going to be prejudiced: the creditors, 
the stockholders of this company. 

THE COURT: Of course, White Front 
had an opportunity to go on with the 
litigation of the matter from the time 
it commenced its suit. 

MR. CARROLL: After the stay was 
Littea, which I daft think it's clear 
that the stay out there was lifted. We 


are not asking to go forward with our 


suit now. 


[52] 
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THE COURT: It's. a matter of the 
pot calling the kettle black when there 
is talk of delay here. 
MR. CARROLL: I don't believe it is, 
your Honor. We are still not asking to 
proceed with the claim that we have filed 


in California because we believe the time 


can be better used by not proceeding on that 


claim at this time. At best, we can recover, 
under the plan now, probably ten percent 

of any amount proven we are going to 
recover. 

So we don't believe that circum- 
stances warrant pressing that claim at 
this time. We do intend to press it, but 
not at this time. 

THE COURT: But, in effect, tha 
substance is that if you accept the 
estimation by the Bankruptcy Judge out 
there, your $1.5 million plus claim is 
really worth no more than $500,000; is 
that a fair statement? 

mR. CARROLL: That's after considering 


what he thought that the $38 million claim 
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of Esgro was worth, too. 

MR. YASSKY: I don't know if we 
have it here in that pile of ®cuments. 
May 18th, an order of confirmation was 
signed by Judge Lazorow in the Escro 
proceeding, and that is a contingent 
30 percent plan: ten percent down, ten 
percent over time, the other ten percent 
in stock. 

So we are only’ sure about ten 
percent. So that the 1.7 claim which 
the Judge on a orelininary keais thought 
might be half a million dollars, the half 
a million dollars reduces itself to $50,000 
of cash, and you can understand, your 
Honor, why $50,000 cash is not crucial 
to the Interstate Chapter X reorganization. 

}° MR.’ CARROLL: Your Honor, I'm 
going to conclude in a few minutes. I 
would like to act on with the testimony. 

However, counsel has offered four 
reasons why the stay should be modified. 
As I said before, they are really forun 


non conveniens-type arguments, exccpt 
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for the fact that he says they are 
entitled to a jury eink te California. 
Well, they can get a jury trial here, too. 
The Court has the power to give them a 
jury trial in its discretion, if it 
wants to. 
THE COURT: Are you awere of a 
resolution of the Judicial Conference of 
“the United Statas which says, in effect, 
if not eee that no matter what 
any law says, no bankruptcy jucse shall 
try a jury case? 


MR. CARROLL: No, your Fonor, I'm 


However, there is no right to a 


jury trial here. They are subject to this 
Court's jurisdiction. This is an equitable 
action and there is no right to a jury 
trial. , 

THE COURT: But the Foust case says 
that in certain circumstances, the Court 

. must. give consideration to the Constitutional 

right to a jury trial, of which a party 


is deprived when he's  requir-jto litigate 
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in a bankruptcy court. 
MR. CARROLL: Your Eonor, Foust 
didn't turn on the jury trial question. 


THE COURT: It didn't turn on it, 


ee ee ry 
: © 


‘but it did say it's a very important 


ae 


consideration, did it not? 

MR. CARROLL: Well, the language 
from Foust that counsel quoted was used 
in the context of an argument that the 
jury might do something completely 
unreasonable in this eituntien; and the 
Court just went on to say how important 
the jury trial concept is. But it 
wasn't used in the context of, you 
are going to deprive the petitioner there 
of a jury trial. The decisionin Foust 
didn't at all turn on that. It turned 
on the question of insurance and the 
fact that the petitioner may be deprived 
of a right to go against the insurance 
company unless he could proceed to 
judgnont- in the State court, and every 
other case that I sie seen that involvee 


the lifting or modification of a stay involvc2 


‘ 
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a situation where the petitioner or the 
plaintiff, as the case may be, had a 
substantial right which was aqoing to he 
prejudiced by if the stay was not modified 
or lifted. 

THE COURT: That whole subject was 
much discussed in Katchen v. Landy, so 
I don't think we have to pepect all of 
those arguments here. 

MR. CARROLI.: Yés. What I was 


getting at, though, in all the cases 


| 
| 


where a stay was modified or lifted, it 
was obvious from the facts of the case 
that the plaintiff or the petitioner in 
those cases had a very strong interest 
in proceeding co expeditiously with the 
prosecution of their clain. 

In this case we have no such 
aesurance. If this Court lifts a stay 
and modifies a stay, we will qo out -o 
California and this Court loses all 
control over the prosecution of the clain. 
We could go on for another three years 


out there without any -- 


aetna eee ection Toenail etna inten cebmaemtint en encanta tadiieaeiaaatintaieaintaebe eae nied and aeeedeerentninn aman amananitinentaiediaerdeateen sansa tiieaatiatiemetetiiemece delamadamndioaitnens teilitemands dake 


ee enmiintinn tatu at OO 
fa 2 


3 
AGS 

THE COURT: That's not true. If 
“ any time it appears that anybody is 
dawdling out there in California, the 
trustees can come back here again, assuming 
that I grant the application n vacate the 
stay, which I have no¢ yet made up my 


mind on -- but if I do, this Court does 


not lose control of the situation. 


MR. CARROLL: Well, your Honor, it 
does lose control over the discovery 
proceedings. If the Court permits the 


i 
hearing on the objection to the claim here, 


A 
. 
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it has completes control over discovery. 
It can set a firm discovery schedule. 

It can make iio that discovery is 
completed very expeditiously and then 

try the case at its earliest convenience. 
It cannot do that if it goes out to 
California. The case can drag on for 

two years unless a preference is granted, 
and then will take probably a year to try 
out there. That's assuming that discovery 
is completed, the parties move forward 


with discovery out there, and we have no 
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assurance that's going to happen. 
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THE COURT: I think you can assure 
me that the trustees will see to it that 
their attorneys move forward with 111 due 
dispatch; correct? 

MR. CARROLL: We will try to, your 
Honor. 

‘THE COURT: I'm sure that the other 
‘side can be informed that if they shall 
delay, then the trustees can always come 


back in again and ask to have the stav 


reinstated. So that argument, I think, is 


just a non-ssguitur. 

MR. ZIRINSRY: The Court has 
absolutely the right to condition the 
modification of its a, coe Fonor. 

MR. CARROLL: That's just going to 
lead to more time. I don't think there is 
any showing that Esgro has any intention of 
pressing this claim in California. There 
is no evidence that it has that intention 
and I don't think any evidence to that 


effect can be shown at this hearing. 
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hear from the witnesses. 

Do you wish to call a witness? 

MR. YASSZY: Professor Crowley, who 
will be one of our witnesses, will be 

flying to Ireiand later today, and I 
wonder if I can have some idea of how long 
Plaintiff's witnesses will take, and 
perhaps we can arrange the schedule of 
witnesses. 

THE COURT: Off the record. 

(Discussion off the record) 

THE COURT:Mr. Goodman, you wish 
to put soma remarks on the record? 

MR.GOODMAN: I do, your Honor. 

I think your Honor will have to 
sift out a welter of allegations and 
counter-allegations, but I would like to 
get to the heart of the point you raised 


which I think goes to the essence of the 


complaint to be relieved of the stay. 


There was a Giscussion of Foust 
‘v. Munson and one of the guiding consider~ 
ations the Supreme Court laid downwms 


whether the modification of the stay would 


Alol [ex] 
work a serious embarrassment to the company's 
efforts to reorganize itself and to 
the prespects for ceorganization, and 
if your Honor modifies the stay and 
permits these suits anddlaims to go out 
to California, it will. It may be fatal. 

If your Honor recalls, we are co-counsel 
together with White and Case for the 
senior institutional lenders whose clains 
are in the principal amount of $65 million, 
anocextaatale: with accrued interest 


post the fitiing of the petition to 


approxingtely, to this date, it's another 


$15 miXiion or $16 million. The claim 
is roughty $80 million. 

Your Fonor may not be aware that 
there is a vaiid and indefeasible pledge 
securing that debt granted by the 
debtor in these proceedings, a pre~ 
petition pledge to the toy line and 
department store line subsidiaries who 
operate both the toy and department store 


line, respectively, and that those lincs 


are the only ongoing income-produc ing 


Alora 
operating companies of Interstate. 
Now, if these claims go out to 


California and if, as I suspect, there 


O 


will be a considerable period of time 
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before the parties get to trial on the 
merits, it is probable, highly probable 
that the senior institutional lenders as 
secured creditors of Interstate will ask 
this Court for leave to foreclose the 
pledge of those companies. We are not going 
to sit around with a ecneus position in 
this estate for two or three years more 


when the Esgro claim, the fraud claim, 


6° 
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the damage claim, the breach of contract 


claim is being liquidated ina jury 


trial in the Superior Court of California. 


I might remind your Honor that 


the basic tenor of the Esgro claim is one 


in fraud, and that Chapter xX of the 


Bankruptcy Act provides that fraud 


claims are provable, chey can be liquidated 
and estimated in these proceedings and, 


moreover, the only place they can be 


paid is in these proceedings in volving 
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Interstate and all of its subsidiaries. 


3 So there is the jurisdictional power in 

4] this Court to determine the merits and amount 
5 : of demages, if any, that the Esgro people 

6 | have agains¢é Interstate and white Front. 

7 Now, Fir. Zirinsky in his very 

Si 


abie ieeenan ties made mention of an 
absence of necessary parties. I do not 
see that from a closz reading of his 
complaint. I have read it carefully and 
it puzzled me that he should refer to a 
non-joinder in that censs, because it 
wasn't raised in the complaint. 

Finally, your Honor -- 

THE COURT: Fven if they are not 
necessary parties, his argument would 
have great weight if they were proper 
parties to avoid multiplicity of 
Litiontion, which I think is one of the 
prime things that he emphasized. 

Mm. GCODNAN: That may hs, your 
Fonor. 

zf your Yonor looks nin 


the capticn of the preceeding, you will 
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eco that it involves the White Front 
Stores. Interstate is the last-named 
mentioned defendant. It is the parent 
holding company, as we are all aware. 

Now, the White Front Stores are a 
discontinued operation, your Honor. I 
don't know at this moment what in the way 
of assets that White Front has in 
California, but the locus of Interstate 
and White Front today are here in the 
Southern District in these proceedings, 
and not out in the Central District of 
California. 

So finally, your Honor, for all 
of those reasons, and most particularly 
because of my representation to you on 
the record that for you “<o modify the 
stay and send this claim out to California 
to be litigated in‘the State Court jury 
trial, it may irrevocably and irretrievably 


wreck the effort to reorganize Interstate. 


Thank you, your Yonor, for your 


pormission. May I respectfully retira. 
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THE COURT: You are walcome. Thank 
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you for your corments.. 

MS. WIENER: Your Fenor, we are 
also concerned with the economy of admin- 
istration here and we helieve that the 


' centralizing of the administration of 
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this estate is a forerunner of economy 
of administration. Ve believe that. 
litigating in a State court action at 
this time would hemper an expeditious 
administration of this estate. To date, 
in the past two years the trustees have 
expended vast amounts of time and energy 


litigating the various claims that have 


been filed. Over 9,000 have been filed. 


Many have been settled, reduced or 
expunged as the case may be. It seems 
rather odd that the largest single claim 
filed, the claim upon which the very 
persons who would participate in the plan, 
the degree to which they would participate, 
not to mention the very solvency of the 
estate ftself -- that that should take 
place in a court other chin thie one 


where the plan will ultimately come to rest. 
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It ia for those reasons, your Fonor, 


that we believe that the claim of Esqro 


should be determined in this court, acs 
opposed to the Superior Court of California. 

THE COURT: All right, thank you, 
Ms. Wiener. 

MR. GOODMAN: There was one remark 
I invented to make that I omitted, namely, 
that Rule 10-103 of tha Chapter xX Rules 
would permit the appointment, your Fonor, 
of a Special Master where scons 
require it, to determine in a Chapter x 
Sneeciniiation a lengthy or arduous trial, 
such as this may or may not he. There 
seem to be two schools of thought between 
the reorganization trustees and the 
claimant. I just meant to point that 
out es you, that if your Honor was 
unavailable or your schedule would not 
permit, that there is the basis in the 
Chapter X Rules for the appointment of 
a special master to hear this one matter. 

| That was my concluding remark. 


TRE COURT: All right, thenk you, 


tw 
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Alloy 
Mr. Geodman. 

MR. ZIRINSKY: May I just make one 
very brief comment to the statements made 
by Mr, Goodman and by Ms. Wiener. 

THE COURT: Yes, please. 

pelos you do, though, I would 
like to point out that both of thom go 
on the pre-supposition -- I'm sorry. I 
will take them separately. 

Off the record. 

(Discussion off the record) 

THE COURT: Mr. Goodman assumes 
this is going to be a two- or three-year 
trial. I'm still waiting to hear of what 
I consider very important facts, tha 
identity of the witnesses, the location 
of the witnesses. I understand that 
counsel from both sides in California 
are here and that wa are going to get 
the benefit of their statements. These, 
I think, are the critical factors for 
me to use in evaluating, and I would 
further point out, there is no incon- 


sistency with tho stay being modificd 
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rather than vacated. Int if you wish to 


3 make some comments, go ahead. 
4 MR. ZIRINSKY: I concur, your Honor. 
5 Mr. Goodman made one statement, that the 
6 ' Court has power, jurisdiction. No one 
7 | disputes that this Court does have the 

| 
8 | power and does have the jurisdiction to 
9 | determine it. 
10 | THE COURT: Because the claim was 
| filed. 


MR. ZIRINSKY: Obviously. It's a 


question of discretion. That's all I 


wanted to say. 
With regard to Ms. Wiener's 


comments, I would respectfully just 

state that I think in terms of looking 

at this claim as holding up the reor- 
ganization, it's putting the cart before 
the horse. I think that because a clair 
has to be liquidated in order to forrmlate 
a plan of reorganization, if that's true, 
nevertheless that's what the chen of 
Chapter X cncompasces, the liquidation 


of claims before a plan is formulated. 
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The question is whether it should . 
be liquidated here or in California. It 


still has to be liquidated. 


At this time, I would like to call 


_as my first witness and probably only 


witness Mc. Arthur Sherwood, who is a 
member of the fir of Gibson, Dunn and 
Crutcher, in Los Angeles, and who has 
served as counsel for Fsgro and tor 

Mr. Sulmeyer, the reciever, throughout 
the course of the litigation concerning 
this dispute. 


(Continued on following page) 
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“ARTHUR. py SWER WOOD, enltes tes 
witness, having been first duly sworn by the 
Court, was examincd and testified as follows: 
THE COURT: Pe seated, please. 
Would you aive the reporter your full name, 
your residence address. 
THE WITNESS: Arthur L. Sherwocd, 
10424 Cheviot Drive, Los Angeles, 
California. 
DIRECT EXAMINATION 


BY MR. ZIRINSKY: 


~ 


Q Would you state your occupation, please? 
A I am an attorney at law. 
0 Are you admitted to practice in the State 


of California? 


A Yes, I am. 
practice? 

A Approximately eight years. 

fa) Po you practice law with a firm in 
California? 

A Yes. 

Q Would you name the firm, please? 


fe) “ow long have you been admitted to 
A Gibson, Dunn and Crutcher. 
| 


2 CCR RN tates an = oH sh sarge tig tam aa eet 


ete AN ARR Cn ane SE Ree i A RRR: em NR: AD an Sit 


Reh eam ET E.R 2 IG Selma Bch Reen  aeiin ae Meee titer etal anes ne nt Oe ok AOS penn NR wn 


A RN I A NE RE RS AEN AG NA ONIN ON NNER NENT ACSA RIE NENG SAREE OR oS age te 


Alll 
Sherwood Pu 


Q ' Mr. Sherwocd, are you familiar with the 


facts and circumstances surrounding the litigation 


between the parties, both in California Superior Court 
and in the Bankruptcy Court for the Central District 
of California? 

A Yes, sir. Gibson. Dunn and Crutcher and 
myself personally were counsel of record to Esgro, Inc., 
when the Superior Court action beqan, and I appeared 
as counsel for the defendants and craae-onts lates 
in that lawsuit. We were also appointed, pursuant to 
Court order in the Bankruptcy Court in the proceedings - 
in the Central District of California, to act as ‘ 
special counsel to both the debtor and the receiver 
in the Esgro, Inc., proceedings in connection with 
the White Front matters. 

Q Mr. Sherwood, are you familiar with tho fl 
Pleadings filed by the respective parties in the 
Superior Court of California? 

A Yes, I am. - 

9 7 To the best of your ability, could you 
just briefly summarize to the Court the qist of the 
claims assertod ee each of the parties, both in the 
complaint an’ in the cross-complaint. 


A The complaint of a number of the White 
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Front entities which was filed in the Superior Court 
ds « sethoe lengthy one. It is broken Gown into a 
number of causes of action, separately stated, for 
approximately 33 different stores, and I believe 
captioned under four legal theories as such. There 
is a number of causes of action for possession of 
premises; causes of action for money due; causes of 
action for breach of contract, and one additional 
theory,basically, for money due. 

Q | Mr.Sherwood, did you prepare and file the 
answer of Esgro, Inc. to the complaint filed by the 
White Front companies? 

A Yes, I did. The answer of Esgro, Inc., 

I believe was filed at the same time as che cross- 
complaint of Esgro, Inc., and cne document is 
incorporated within the other, as I recall. The answer 
denied a number of the allections of the complaint of 
White Front, set forth a number of affirmative 
defenses. Among the att ineative defenses were the 
incorporation of the pleadings of the cross-complaint. 

Q | What is the basis of the complaint set 
forth by Esgro in its cross-conple ink? 


A The cross-conapiaint of Esqro is captionca 


under, as I recall, three different legal theories. 
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One is breach of contract. The contention there, in 
substance and a very abbreviated form, is simply that 
the capkius entered into a ponicusk in connection 
with the operation of residential interior departments 
in White Front Stores by Esaro, Inc., that as a 
part and parcel of that contract, there was an 
obligation on behalf of White Front to keep these 
stores open so that the departments costa be operated 
by Esgro, Inc., and that White Front breached that 
contract agreement. 3 
There is another cause of action for 
fraud and misrepresentation. That action is founded 
upon the contention, in essence, that throughout the 
period of negotiation for the cueeeank permitting -- 
contemplating the operation of residential interior 
departments and certainly a period afterwards, White 
Front had come to the conclusion that it would not 
continue to operate these stores, and did not disclose 
that fact to Esgro in a timely fashion or when the 
determination had been reached that a number of 
stores would be closed, that as a result, Esgro, Inc., 
was Cecaleek 45 precipitously and sett iatentsy 


dispose of inventory and suffercd bee conscouen“:ial 


i 
damages. oa 
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The third cause of action, as I recall, 
was based on a recision theory, incorporating a number 
of the ether concepts which I have just mentioned, 


and I think also under California law the conclusion 


that partics are entitled to recision and an accounting, 


basically putting them back in a status quo position 
if there was a subst tantial mistake, either unilateral 
or mutual. 

Q Mr. Sherwood, the matters and the claims 
set forth in the cross-complaint, would they also 
constitute defenses to the ciate asserted by White 
Front? 

MR. CARROLL: I object. r haven't 
objected to Mr. Sherwood summarizing the 
document, but I think when he starts 
giving conclusions based on the documents, 
ei Court is in a position to do that, and 
not Mr. Sherwood. 

THE COURT: Overruled. 

THE WITNESS: IY believe they would. 
That, of course, was the reason why we 
specifically incorporated as an affirmative 
defense to the complaint allegations, 


substantive allegations of the cross-complaint. 


a hr ne ee 
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BY MR. ZIRINSKY: 

@) With regard to a trial of the issues 
involved in the complaint and in the cross-complaint 
in the Superior Court cf California, do you have any 
idea er do you have any estimate as to approximately 
how many witnesses would be required to prove the 
case on behalf of Esgro? 

A I could give an estimate at this time, 
but I would want to first make a qualification that 
to some extent, it would depend upon the evidence 
produced and the witnesses produced by White Front. 
Under our procedure, since White Front was formally 
the plaintiff in that proceeding, they would go 
forward with their case first, and there are a 
number of potential issues on their claim which, if 
they didn't raise in some fashion, perhaps would he 
unnecessary to call witnesses as a defense, and a 
lot would depend precisely on what kind of a case 
was put on by White Front, in the first case. 

MR. CARROLL: May we have some 


clar fication as to whether the witness's 


test. .omy is directed to White Front's 


case, Esgro's counterclaims or both . 


the entire case c= the claims of Whitc Front 


Ribas Poemarnliie Koes, 
roy 
pend 


BY MR. 


regard to Esgro's proof of its claims aaainst White 


Front, or are you speaking of both? 


the understanding that it asked for the trial of the 


matters raised in the plicadings in the Supsarior Court 


action. 


and counterclaims? I'm not sure if the record 


is clear on that. 


THE COURT: I don't think anything 
has been said about it, but I assume 
he's talking about the entire case. 
Fowever, if you wish to clarify it, 


would you please clarify it, Mr. Zirinsky. 


ZIRINSRY: 


Q Mr. Sherwood, are you speaking now with 


A I was going to respond to the question on 


THE COURT: No. I think your 
answer was triqgered by the question, 
hak would be the number cf witnesses 
whe would have to testify forEsgro, and 
you then showed that kefore you could 
give a considered judgment on that, it 
would require an evaluation of the 
witnesses who would be produced by 


White Front, because under their practice 


Sherwood 
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the plaintiff goes first. So I assume 


you are talking about the entire case, 
on the assumption tha* the stay were 
lifted. 

THE WITNESS: That's correct. 

THE COURT: So far as you have 
been abe bo prepare the case, do you 
have any notion as to how many witnesses 
will be called by the plaintiff, or are you 
yet in such a posture that you can 
intelligently answer that? 

THE WITNESS: Well, I believe that -- 


I suppose it would be sheer speculation on 


My part. I know that -- 


THE COURT: Your best educated guess, 
approximately how many wit..usses is it 
your opinion you, the cefendent-counter- 
Claimant, will be required to call to 
present your case, if the stay be vacated 
and who are they? 

THE WITNESS: I would say a minimum 
o£ ten witnesses and it could go up very 
greatly from there, depending on how the 


trial proceeded. 
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TEE COURT: Can you identify them 
for us and give us their present addresses? 

THE WITNESS: I can identify a number 
of the witnesses, your Honor. 

THE COURT: All hohe. 

THE WITNESS: Mr. Francis J. Esgro, 
who is the principal operating officer of 
Esgro, Inc. His residence is in the 
Ios Angeles area. That's where his business 
addresc is, also. 

THE Court: Whe elsoa? 

THE WITNESS: Mr. William Coleman, 

I believe, would also be a witness. He's 
also an officer of Esgro, Inc. His 
residence and businesses are also in 
Los Angeles. 

Mr. Howard Fletcher, I believe, 
would also be a witness. He is an officer 
of Esgro, Inc.,an employee of Esgro, Inc. 
His residence and employment gatcees 
both in the Los Angeles area. 

: - I believe that there may be one 


or more cther witnesses who were former 


employees of Esgro, Ine., who still are 


/ 
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in the Los Angeles area, with respect to 
accounting iseves, and the like. 

I believe that if White Front in 
their case did not call as a witness -- 

. and in any event, we would call on behalf of 
Esgro a number of former employees or 
present employees of some of the White Front 
operations, including Harry Epstein. It's 
my understanding that he is in the Los Angeles 
area,or at least on the West Coast. 

I believe, also, that issues 
will be raised as to the operations of 
the 33 stores during the time the 
residential interior departments were ie 
operation. That covers approximately a 
one-year period. I believe, therefore, 
that would require the calling of witnesses 
to those operations firsthand, the store 
managers, perhaps, watans beck wiotoyees 
of White Pront and employees of Esgro, Inc., 
in those stores. 

I would guess that most of those 
people, since their business and residences 


at the time were on the Vest Coast, 
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principally the California area -- that 
probably a good number od them would 
still be located in the West Coast, in 
the California area. 
I believe that we would also call 
as witnesses the independent accounting 
firm who audited the statements of Esgro, Inc., 
9 | during that period of time. The accounting 
was done out of the Los Angeles office 
e i | of Peat, Marwick, Mitchell and Company 


and there were at least twe partners or 


employees of Peat, Marwick Mitchell out 
14 of the Los Angeles area who were involved 


in that type of accounting, and at least 


ee ee ee eee or oe 
roy 
an 


16 | one of them, I know firsthand, is still 
17 | in the Los Angeles area. 
“48 : I believe there are penuabie quite 
19 : a number of others. 
20 | MR. ZIRINSKY: I think you have 
: eo. oO 21 | named enough, Mr. Sherwood. | 
| 22 BY MR. ZIRINSRY: 
| ao | : Q ‘Mr. Sherwood, vou stated that after 
e | : 24 | Esgro filed tks Chapter XI petition, your firm was 
; 25 


retained pursuant to an order of the California 
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Dankruptcy Court. Could you please advise the Court 


as to the circumstances surrounding your retention and 


your activities as special counsel for Esgro, Inc., 
and the receiver in connection with thesemtters? 

A Yes, six. It was the desire at that 
time of both the debtor, Esgro, Inc., and the 
receiver to proceed with the white Front litigation 
and in particular, to assert the claims that the 
. receiver and Esgro felt they had against Interstate 
and the White Front entities. It was felt that that 
could best be done in the Superior Court where the 
action had been begun by the White Front entities. 
An application was submitted to the Bankruptcy Court 
in the Esgro proceedings for permission of the 
debtor and the receiver to employ Gibson, Dunn and 
Crutcher and myself as special counsel in connection 
with the White Front dispute. 

There was also another order wien was 
subject to an application and which was entered by 
the Bankruptcy Court specifically authorizing Esgro, 
Ince, to proceed with the cross-comp] aint and claims 
against Interetate and White Front ir che Superior 
Court of Los Angeles. 


THE COURT: This order was made 


then sitions 
ome 
i) 
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approximately when, sir? 


MR. ZIRINSKY: I have a copy of 


the order with me. 


182] 


Q I show you here what appears to be a 


copy of an order dated July 27, 1973, anc ask you if 


original of that order? 


A Yes, I have. 


Q Is that the order you have just 


referred to? 


A Yes, it is. 


MR. ZIRINSKY: May I have that 


marked Plaintiff's Exhibit 1 for 


identification? 


MR. CARROLL: No objection. 
(Document abovedescribed was 


marked Plaintiff's Exhibit 1 in evidence.) 


BY MR. ZIRINSKY: 


‘you have ever seen this order hefore or a copy of the 


Q I also show you an application which is 


annexed to the order which is now Exhibit 1 in 
evidence, and ask you whether you have ever seen a 


copy or an original of that application? 


A Yes, 


I have. 


Q Is that the application that was mac 
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in connection or for the order that you just referred tq? 


5 3 | ' & > Yes, I believe oo. 
| 4 | MR. CARROLL: We have no objection 
+ 5 | to the application being marked in evidence. 
6 | TRE COURT: Let's have the record 
1 | clear, if we may. 
8 : The application was marked 1 in 
° 9 | evidence. I believe that, for the record, 
10 : the order, which is the final page of 
® | this document , should be marked 1 in 


evidence and the application, therefora, 
can be marked 1-A in evidence. 
(Order previously described marked 
Plaintiff's Exhibit 1 in evidence.) 
(Application to order previously 
described marked Plaintiff's Exhibit 1-A 


in evidence.) 


BY MR. ZIRINSKY: 

o. Upon entry of the order,Fxhibit 1 in 
evidence, what steps did you keke thereafter? 

A We proceeded to file the answer as 
authorized by that order, and the cross-complaint 
against Interstate and White Front, and from there on 


there were proceedings on a demurrer on behalf of 


er, : 
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Francis J. Esgro personally. There eventually came 


in an answer to the cross-complaint on behalf of 
Interstate and the White Front entities who remained 
as defendants én tet cross-corplaint, and discovery 
was begun by both sides. 

At that point in time, as discovery was 
beigtnndis, as I recall it, we received notice from 
an attorney in New York that an order -- well, that a 
filing of Interstate and White Front had been made in 
mre proceedings bern) and that asa ceneenenes 
all proceedings against those entities were stayed. 

Q Mr. Sherwood, are you familiar with a 
hearing conducted before Judge FK .eson in the 
California Bankruptcy Court recarding the proof of 
Claim filed in the Chapter XI? In the Esgro Chapter XI 
case by White Front Stores, Inc.? 

A Yes, I am. I acted as counsel before 
Judge aE, on behsif of the Aaheai, Esgro, Inc., 
to try «hat deposit issue. | : ey 

Q What was the purpose of the hearing? 

A The purpose of the hearing, insofar . 


my involvement is concerned, was to have the Court 


determine what Geposit, if any, should be required 


with respect to the White Front claim of approximatcly 


$1.5 million. It was the position of Esqro, Inc., 


Alga n HED apap on ee 


PnP orci ct 


in that proceeding basically that that claim was higher 


Sherwood \s5) 


than was realistic with respect to the deposit 


question; that, therefore, Esgro, Inc., should not be 


put to the financial burden of having to come up with 


an excessive deposit in order to firance or obtain 


confirmation of the plan of arrangerent. 


— 


before Judge Kinneson with regard to the counterclaims 


A 


Was evidence adduced at that hearing 


asserted by &sgro' in its cross-complaint? 


Yes, sir. The total proceedings there 


took, as I recall, four full days. Technically there 


were two separate issues before the Judge. One was 


the Geposit question and a second was a question which | 


White Front brought on with respect Lo what amount, 


if any, it should be permitted for administrative 


rent for the alleced use of White. Front premises 


after the beginning of the Chapter proceedings of 


Esgro, Inc. 


ee ee 


The facts involved, and which were 


adduced in connection with those two issues, I think, 


substantially overlapped, and I think Judge Kinteson 


realized that. He referred in his order on the 


deposit question to four days of trial as pertine it 


tothe issues there a~d I think, in essence, we hac a 


| 


| 


Fars 


Al26 


® 1 | Sherwood | je a] 
i 2 , four-day trial on facts pertinent to the depesit 
4 3 | question, some of which were also relevant to the 
" fy ) “4 | administrative rent question. 
s | O 5 Q At the time of this hearing, was it the 
3 } 6 | contemplation of the parties -- withdraw that. 
| 7 | At the time of this hearing, Mr. Sherwood 
8 : was the California litigation in Superior Court 
1 @ 9 | proceedings? 
10 | A It was then pending, yes. : 
i | Q Was the California Bankruptcy Court : 
; . ; 12 | made aware of the fact that the litigation was 
| 13 | : proceeding in the Superior Court of Califorr ia? 
: @ 14 | A It was. I would have to look back to 
| 15 | see whether the pleadings were specifically introduced. | 
g 16 | They may have been introduced as exhibits in that | ~ 
ag 17 | hearing. 
: 18 | MR. ZIRINSKY: May I go off the 
Be: 19 | ; record for a moment? R 
70 | ; MR. CARROLL: I would object to | 
O 21 | suggesting to the witness -~ | 
7. 99 | TRE COURT: Stay on the record. 
93 | BY MR. ZIRINSKY: 
ms : 24 | : Q “o the best of your: knowledge , if you 
| 25 | do know, is chare any reason why the California 
j 
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Bankruptcy Court did not dispose of the claims on the 


© 


merits at that tine? 

A Well, yes. The issues before the 
Bankruptcy Court on the deposit question were in > 
essence twofold, as it was tried in those four days. 
One-half of it was with respect to the merits or lack 
of merits of the claim of White Front for approximately 
one and a half miliion dollars, as made in their 
claim in the Esgro Chapter proceedings. 

The other half was the presentation 
and mini-trial of the merits or lack of merits of the 
cross-claim or allegations contained therein of Esqro 
against Interstate and White Front, the purpose of 
which was, from the standpoint of Escro, to show that 


when those claims were both determined in some final 


end up being owed by Esgro te White Front and that, 
therefore, there was no reason to require any 
substantial deposit. 

i) Were there any motions made at that 
hearing before the California Bankruptcy Court that the 
Court should dispose of the entire controversy on tho 
merits? 


action, little, if anything, and likely nothiryz, would 
A The Court at the outset, and it was my 


nn a ed 
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contemplation that this is what would happen, made it 


3 quite clear that it was not in a position from what 


T 
: a | it knew of the dispute -- could not actually determine 
O 5 | the issues in any final form, and I know I approachcd 
6 , the trial that way. We spent four days, and it would 
7 | . have taken a great deal more time to make any defini- 
8 | tive presentation. 
¥ 9 . rhe presentation made was a very cursory 
10 | one, primarily with testimony from the witnesses the 
: - ll 2 two principal witnesses from each side, very little, 
: 12 : if anything, from subsidiary witnesses, very little, .- 
13 | if any, real going-over of documents or particular 
14 numbers. 
15 | From my standpoint, the examination of 
16 | the witnesses and the cross-examination was very 
17 | abbreviated because it was my contemplation, and the 
“ig | Court at that time made it quite clear, that it was | 
19 | the Court's contemplation, that this was a quick lcok 
20 | just to get an idea of the probable cause for each 
. oO 2 | ef these two aspects of the dispute to determine what 
| 2 | should be done, if anything, on the deposit. 
si Q _Mr. Sherwood, in your estimation, if 


' @ | 24 | this case does proceed to trial both on the complaint 


¥ | and on the cross-complaint, what is your best estimate 


Se cet et i A ames 


ve 


a iain peidbsinesaies sis dalsewhclhneirainnn 
: ; 


Vf - cs }e9] 


Se ss ah ae 
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as to how long it would take to have a trial, to 
4 3 complete a trial once trial was commenced? 
4 | MR. CARROLL: I would object to the 


O 


question. I don't think the witness is 


6 | qualified to give that type of an estimation 
2 | at this time. 

ae THE COURT: Overruled. 

9 | THE WITNESS: My estimate would be 


an absolute minimum of five weeks. I think 


SecA at rat th eatin, ct, a 
. 
pet 
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i the pleadings -- 
12 | THE COURT: You have answered the 
13 question. 


BY MR. ZIRINSKY: 

Q Mr. Sharwocd, have you looked inte the 
question as to how long it would take to cbtain a 
trial date from the Superior Court of California if 
this matter were to proceed there? 

A I'm familiar S procedures of the 
Master Calendar Department of the oocian Court. and 
| ‘the process by which it is possible to obtain an 
| early trial date, yes. 

Q What are those procedures that would 
have to be followed? © 


A The procedure generally in the Superior 
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for obtaining a trial date is that the parties, when 


a case is at issue, file what is called an et-issne 
memorandum. Sometime thereafter, in a timely fashion, 
the Court invites the parties to certify that the case 
is ready for trial and that eventually leads to the 
trial-setting conference end a trial date, 

There is a prccedure where a party, 
should it wish to do so, may make 6 wecten to the 
Master Calendar Denertnent ef the eee Court, 
setting ferth reasons why @ party feels it's necessary 
to have an early date for trial than would otherwise : 
bs obtained, and that the Court will hear and 
Getermine it basically on an evalvation of the rcescas 
and neecs for ar early trial date. 

Q Assuming the worst possihle of worlds 
and that a preference could not %e obtained from the 
Superior Court of California, do you know, under 
present calendar circumstances or conditions of that 
Court, what the approximate waiting period is at this 
point for a trial date? 

A I believe it is somewhere in the 
vicinity of 18 months to two years. That, in a case 
such as this, would hzv2 to be qualified and r quess 


this also reflects on my prior answer. 
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In California there is a statute which 


provides that cases should be set for trial, should 


commence trial within five years of their beginning 


and it is the policy of tha master calendar Gopartmant 


that if there is any danger of going ove: this five-~ 


year period, the case will be specially set so that 


it fits within the five-year period. 


I don't recall the specific date on 


which the complaint in this matter was filed, but that 


would be an upper lid, I think, on 
MR. CARRCLL: January 


Honor. 


any setting. 


ef '73, your 


THE COURT: January or February. 


February 15, wasn't it? 


MR. CARROLL: Yes, February 15. 


BY MR. ZIRINSKY: 


Q In the event the stay is modified by 


this Court so as to allow the cross-complaint and the 


complaint to proceed in the California Superior Court, 


is it your intention to prosecute the action 


expeditiously on behalf of Esgro? 


.MR. CARROLL: Your Honor, I 


object to the question. It’s not what 


Mr. Sherwood's intention is. It's what 


I 
| 
| 
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| 
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Esgro's intention is. 
TEE COURT: Overruled. 

- THE WITNESS: Absolutely. I expect 
to be counsel primarily involved in taking 
that case to trial. 

It would certainly be my intention -- 
it is my understanding it is the company's 
intention to get that matter to trial at 
this stage in an expeditious fashion. We 
ace treating 1% as if it were a case where 
we are the Plaintiffr. 

MR. ZIRINSKY: One or two further 
questions, your Eonor, and then I will be 
finished. | 

BY MR. ZIRINSKY: 

Q Mr. Sherwood, during the pendency of 
the Chapter X cases before this Court, and in or 
about August of 1975, was there an order to show 
cause issued in the California Superior Court with 


regard to this matter which is presently on the 


calendar? 
A Yes, there was. 
Q What was the purpose of that order to 


show cause? Vhat was the reason for it? 


+. 
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A The Master Calendar Department in the 


Superior Court has a procedure where, if there is 
inactivity in a filing sense in getting a case to trial, 
it automatically comes up to the Master Calendar 
Department and a hearing is set on an order to show 
cause for a dismissal, to see if the case is still 
there and if envkody cares about it. 

Ve received that dismissal -- that order 
to show cause re dismissal. I prepared and filed an 
affidavit and appeared in connection with that hearing, 
telling the Court that at that sein, a stay was in 
effect because of the pendency of the Interstate and 
White Front proceedings and that it was our intention 
to bring the matter to trial. 

Q I show you this and ask you if this is 
@ true copy of the affidavit to which you have just 
referred? 
AD Yes, it is. This is ny file copy. 
MR. ZIRINSKY: Your iene: I would 
ask that that he marked Plaintiff's 
Exhibit 2 for identification. 
I ask that it be.sukmitted in 
evidence at this tire. Do you have any 


objection? 


: | | A134 


n° : ' Sacrwood . 4] 
a : | MR. CARROLL: I have no objection. 
e : TEE COURT: It's received. 
4 


(Affidavit of Mr. Sherwood marked 


* i 


Plaintiff's Exhibit 2 in evidence.) 


O 


e 6 BY MR. ZIRINSKY: 
7 | Q Vere any affidavits submitted by other 
1. ° | counsel of record in the proceedings before the 
| Superior Court of California? 

A Yes. 

@ Q Was an affidavit suimitted on hehalf of 
the trustees of White Front, et al? » 
A Yes. We received service of one. When I 


initially received the order to show cause, I telephone 


® 
Mx. Holtzman, who was with Loeb and Loeb, representing 


the White Front and Intorstate entities, advised him 
that I was going to file an affidavit of declaration : 
4 


sesking to kecp the case active and make sure it wasn’ 


dismissed, and I asked him or at least he indicated th 
he would do the same on behalf of the other entities? 


the other pirties. 


° 
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Q Do you know if Mr. Foltzman ever did inde 


A I received sexvice of one, yes. 


Q Is this a copy of the affidavit you 


file an affidavit? - 
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. referredt, the afficavit of Mr. Foltzman? 


A Yes. This is my file copy. This is a copy 


I received. 


MR. ZIRINSKY: I would move that to 


be marked as Plaintiff's Exhibit 3 for 
identification. 

TEE COURT: Any chjection? 

MR. CARROLL: I would like to look 
at it. 

THE COURT: .¥e will take five 
minutes while you do. 

(A recess was taken) 

MR. ZIRINSKY: We were just at the 
stage where wa requested the admission 
into evidence as Plaintiff's Exhibit 3 
an affidavit of Robert A. Holtzman filed 
with the Superior Court of the State of 
California for the County of Los Angeles. 

(Document abovedescribed marked | 
Plaintiff's Exhibit 3 in evidence.) 

MR. ZIRINSKY: Your Honor, I would 
direct the Court's attention to the date 


of the affidavit submitted into evidence 


as Plaintiff's Exhibit 3 which is in 


El 


Court. of Los Angeles. 


THE COURT: This order was made 


tenia ane ee NRA AE Re eRe cn eteepanea 


entities 


a 
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August of 1975. I would also direct the 


> 3 | Court's attention to the statement made 
4 | by Mr. Holtzman with regard to the 
©. 5 | request by the trustees that the action 
6 | be maintained on the calendar of the 
7 | Superior Court of the State of California. 
8 THE COURT: With perticular emphasis 
' e 9 : to oareerach 6 at page 2, I pe 443 
» | MR. ZIRINSKY: I believe <hai's the 
e . il paragraph, your Honor. 


Yes, your Honor. 
BY MR. ZIRINSKY: 

Q Mr. Sherwood , earlier you tedified with 
regard to the Sieie tees in the cic tee! Court of 
California with regard to obtaining a trial preference. 

Based on your experience as a practit \onex 
before the California Superior Courts, do you believe 
that in che circumstances presented here, there would 
be a good likelihood that the Supericr Court would 
grant & preference? 

: MR. CARROLL: I object to the questicn 
as raving no foundation. 


THE COURT: Overruled. 


THE WITNESS: Based on my understanding 


* 
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of the situation andespecially if able 

counsel for White Front and Interstate 

entities made their arguments and 

presentation about the need for speed, 

Z certainly do think that th Superior 

Court Master Calendar Department would 

give us an early trial date. 

THE COURT: Do you believe that the 

apptication might be fortified by a 

specific request from this Court that 

the Master Calendar tiiparticant look upon 

such a motion with favor? 

“THE WITNESS: I would think it would 
be very helpful, your Honor. 
BY MR. ZIRINSEY: : 

Q One last question. Me. Sherwood, the 
trustees have alleged in their answer to the complaint 
in this adversary proceeding essentially that the claims 
of Esgro as asserted in the acclimate, as 
asserted in the proofs of claim filed with this Court 


are essentially frivolous. In your capacity as counsol 


for Esgro, Mr. Sherwood, have you made any independent 


investigation through thé process of interviewing 


witnesses, interviewing parties to ascertain the factur 
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background mderiying the disputes and controversies 


between the parties? 
MR. CARROLL: Your Honor, I object 
to the question. 
THE COURT: Overruled. 


THE WITNESS: Yes, I have done some 


8 | of that. : 
& 9 | ; Also, as part of that was oy 
10 examination of Mr. Epstein and what occurred 
11 | during the presentation of evidence on 
“ 12 | that issue, among others, at the deposit 
13 | hearing in the Bankruptcy Court in 
) 14 : Los Angeles. 
15 BY MR. ZIRINSKY: 
| is | o Based on your cneeitnies of the facts and 
7 | circumstances and based upon your capacity as an 
a attorney at law admitted to practice in the State of 
19 | California, is it your belief that there is merit to th 
~— Claims asserted by Esgro? 
: O 21 | MR. CARROLL: Your Honor, I object 
® os 1 to the question. I don't believe the 
! a4 witness is qualified to give an opinion 
le a 24 | as to the merits of a lawsuit. 
| 25 : THE COURT: Cverruled. 


pel 


24 determine what deposit, if any, should be required 
25 with respect to the White Front claim of approximatcly 


$1.5 million. It was the position of Esqro, Inc., 
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MR. CARROLL: I would expect that 


I would have full latitude in cross- 
examination to go into the basis for his 
opinion. 

THE COURT: Certainly. 

_THE WITNESS: Yes, I do. 

THE COURT: I think it goes without 
saying, ne self-respecting attcrney is going 
to say that he presented a pleading in 
which he has absolutely no confidence or 
faith. 

MR. ZIRINSKY: Thank you, your Honor. 

THE COURT: Off the record. 

(Discussion off the record) 

MR. ZIRINSKY: I have no further 
questions. 

THE COURT: Do you want to go on 
with your cross, or do you want a few 


minutes? 


. 


MR. CARROLL: What we would like 
ei do with counsel and the Court's 
permission is to call Professor Crowley 
before proceeding with cross-cxamination. 


THE COURT: Is this agrecable? 


24 deposit question to four days of trial as pertine at 


2> | tothe issues thero and I think, in essence, we hac a 
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MR. ZIRINSKY: Yes, it ie 

One ot:her point. During the recess 
I discussed with counsel for the trustees 
that I was prepared to have Mr. Bherwood 
testify with regard to the law of 
California regarding the right to a jury 
trial. 

Counsel for the trustees indicate 
that they do not contest the issue ag to 
whether or not a jury trial would bs granted 
as a matter of right in this proceeding 
should the case proceed in California. 

Therefore, I will not waste tha 
Court's time. 

THE COURT: Is this so? 

MR. CARROLL: That the claims, if 
tried in California, there would be a right 
to a jury trial in California, if properly 
demanded, yes. 

THE COURT: May I ask you this: Have 
you es:imated in ue a mind when your 
discovery would bs completed, if you were 


permitted to go forward in California? 


THE WITNESS: It. would depend obviously 
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on how much cooperation we got among the 
attorneys and partics conducting such 
discovery. 


THE COURT: Keep in mind, we have 


- trustees in reorganization under the control 


of this Court and I'm sure that they are 
not going to do anything but proceed in 
the best of good faith. 

THE WITNESS: I believe that if it 
were done as expeditiously as possible, it 
could be completed in something in the 
order of four months. 

THE COURT: And is your firm prepared 
and manned to give this case a priority over 
ether matters in the office? 

TRE WITNESS: We have got approxinately 
150 lawyers in our firm, about. 70 of which 
are in the trial department and, if 
necessary, we can find people who can 
spend the time. 

MR. CARROLL: I believe I indicated 
Pe would like to interrupt the testimony 
of Mr. Sherwood and call Professor Crowley. 


(wit... 38 excused) 
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trustec herein, called as a witness on his own behslf, 
efter having been first duly sworn by the Court, was 
examined and testified as follows: 

THE COURT: Would you give the 

reporter your full name, your residence 

address. 

THE WITNESS: Joseph R. Crowley, 

27 Maria Lane, Yonkers, New York. 
DIRECT EXAMINATION 
BY MR. CARROLL: 

Q For the record, Pritenue Ceaited, you 
are the trustee appointed by the Court of Interstate 
Stores, Inc., in reorganization proceeding nmimber 
74 8 614 through 802? 

A Yea, sir. 

Q You were appointed pursuant to an onder 
of this Court dated June 17, 19747 

A Yes, sir. 

Q Professor Crewley, are you familiar with 
the various claims which have been filed in tha 
proceeding? 


A Yes, sir. 


QC What is the total amount of clains files 
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in the proceeding, aperosumacaly? 

A Approximately $302 million. 

MR. ZIRINSKY: May I ask, before 

we proceed, are these figures going to be 

consolidated figures based upon all of the 

debtors, or is this to be merely to Interstate? 
MR. YASSKY: All of the debtors. 
MR. ZIRINSKY: Is the case consolidated 
substantively? 
THE COURT: No. 

CARROLL: 

0 Wave certain amounts cf those clc 
expunged or reduced by Court order? 

A Yes. I would say as of this week, 
approximately $79 million to $80 million have bsen 
either reduced or expunged. 

Q So there is a total of how much in 
outstanding claims right now? 

A We started with $302 million. We have 
‘approximately $80 million. be would be down to about 
$222 million, $223 million. 

I would say there is another $10 million 


of claiins by mortgaqgecs on stores which are continuing 


to operate, and wa would assume that in the Plan, ths 


a CL. Laud 


. Crowley-direct ) 204] 
those claims would be expunged in that the continuing 
stores would pay rent on an ongeing basis. 

Q In your position as trustee, have you 


mado any attempt to evalunte the Claims which are still 


in existence? 


that we feel that the ultimate amount of valid claims 


will be approximately $150 million. 


A Yes. It is the position of the trustecs 


Q That is the anne of tha claims presently 
‘pending which you feel am valid? 
A Yes, sir. 
Q So there is approxinately what, about 
- $79 million of the Gisputed clains still pending? 
A Yes, sir. 
Q How much of that amount is wheel botatie 
to the Esgro claim? 
A I believe the Esgro claim is in the 
amount of $38.7 million. 
Q To date, have you made any attempt to 
determine whether or not the estate ig solvent? 
A Sir, the trustees have been internally 
endeavoring to formulate a Plan of reorganization and 
certainly in the question of the formulation of such 


a plan, the issue or determination of solvency would b2 


ae : 
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a most significant factor. 

Q Will you explain why that is? 

A Well, if the value of the company is in 
excess of the amount of the valid claims, then there 
could be some participation in the plan of the 
reorgenization on the parc of tha shareholdcrs. 

: Soa determination will huve to be made 
as to whether or not this estate is solvent, and that's 
- the reason ws are seeking to have and are pushircg rich | 


now for an expeditious resolution of the claims. 
X 


ne eae 


THE COURT: But even if the Ecgro \ . 


| 

| 

| 
co 


claim were cut, you would still have ancther. \ 


approximately $30 million that you would 
have to liticate; in that not correct? | 
THE WITNESS: Yes, sir. 


BY MR. CARROLL: 

Q Professor Crowley, in yous opinicn, if 
all of the $222 million worth of claims that are still 
outstanding are good, would the estate be solvent? 

A Well, siz, in our endeavors to make an 
evaluation, the factors that would go into an 
evaluation of the cerpany as we have deternincd in cur 
Gutics as trustees would be tho amount of excece cuth, 


the tax loss cerryover and then the 
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@ 2 | actermination of the Capitalization rate to be used 


3 with respect to projected earnings. Depending upon the 


if 4 multiplier that would be used in the lattercanputation, 
, | © 5 there could be a basis where perhaps an evaluation of 
| 6 $200 million might render this company solvent. ‘ 
@ | q Q How about $220 million? | 
| 8 THE COURT: In essence, then, you 
| 9 have tentatively found that the valuation 
, | 10 in the Chapter X technical sense is 
11 approximately 6290 million? 
ms @ 12 oo THE WITNESS: Yous Honor, it would 
13 depend -- we do have to have. an evaluaticn. 


id We will nesd ths advice and counsel of an 


investment house. But I'm talking about the 
preliminary work done by the trustees in 
determining what multiplier you would use 
with respect to projected earnings. 


BY MR. CARROLL: 


;°® 20 Q Well, in your opinion, if there are 
$220 million in valid outstanding claims, veute: ehe 
estate be solvent based upon your preliminary work? 
23 MR. ZIRINSKY: Objection. 


4 THE COURT: that's the objection? 


ie: 25 MR. ZIRINSKY: Your Honor, I don't 


A s/47 : 
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know that Professor Crowley has heen 

qualified as a financial expert to make a 

Getermination as to solvency. 

MR. CARROLL: My question is hased 
on his prelininary work. 

THE COURT: Overruled. 

Off the recoxd. 

‘(Diseussion off the eueeed 5 

THE COURT: The objection is 
overruled. 

MR. ZIRINSKY: Withdrawn. 

MR. CARROLL: Do you remember the 
question, Professor Crowley? 

THE WITNESS: No, I do not. 

BY MR. CARROLL: 

Q In your opinion, kased upon your 
preliminary work done so far, if all of the $220 million 
in claims that are still outstanding are valid, would 
the estate be solvent? 


A I would not think sc, sir. That's again 


mentioned, as vas reiterated by his Honor. 
Q In your opinion,based upon your 


preliminary work, if only $150 million worth of tha 


| 
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claims are good, would the estate be ¢ lvent? 
A In my opinion it would, vir, yes. This 
is again all subject to the determination of solvency 
will not be made by the trustees. 
It will be made by the Court. But you are 
asking my opinion. 


Q In your work, have you made any attciipt 


to determine what the break-even point of solvency 
would be? 

A - Well, not really; I wouldn't want to pick | 
a precise figure, but you mentioned before the figura 


of $220 million, and I had great reservations about 


Q You would think at $150 million, the 


| 
| 
- | 
| 
solvency on that figure. | 
estate may be solvent? 


A That would be my opinion, yes. 


Q Do you know what the magnitude of Esgro's 
plete is in relation to the other claims presently 
pending? 

A Counsel, I think I have stated what the 
amount of the claims have been reduced to, and what the/ 
amount of the Esgro claim is, and I think it's rather 


evident that it's a very significant and substanti-). 


sum of money. 
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Q Well, of the $70 million worth of claims 
which are still subject to dispute in your opinion, do 
you know what the largest claim is, other thar the 


Esgro clain? 


ie 
| 6 A Other than Esgro's claim would be, I 
” | 7 think, the real estate claims would be next in amounts. 
| 8 : Q Do any of them exceed $30 million, any 
@ | 9 single claim? , 
! 10 A Not that I know of in a single claim. I 
i 11 was just thinking, I have the figures for the totality 
os | 12 | of the clains. 
| 2 | THE COURT: In tha interests of 
a | «| trying to shortcut it, is it the substance | 
15 | of your testimony, then, that «side from 
| 8 | Esgro, you will have to resolve the vaiue 
® 17 | of some $32 million of other claims; is | 
18 | that correct, to determine solvency or not? 


THE WITNESS: Well, I would think, 


ae ae at an ms nee la an a ls a a tt 
— 


20 your Honor, that based on the figures 


© 21 that we have bcen discussing, we would 


be more in the position to go to the Cour, 
for a determination on the issue of 
solvency if wa had the Fsqro claim 


resoived. 
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THE COURT: ALL right. 
BY MR. CARROLL: 

Q In the courss of carrying out your dutics 
as a trustee, have you attempted to make any prelininary 


formulation of 2 propozzd plan for reorganization? 


have been working internally with respect to the 


formulation of the plan, yes. 


| 
‘ 
| 
A As wes mentioned hefore, the trustes c 
| 


Q In your cpinion, is it possible to 
struc‘ure the plan kefore the Esgro claim is adjudicated’ 
A Vell, I would sey this, that when we 

talk about the possibility, then I think it's been 
indicated before that it's always possible to come | 
forward with a plan. The question is «‘hether or not | 
the plan is going to be realistic and have acceptability 
and feasibility, rather than cossibility. | 
0 Well, in your opinion will it be poss sible | 
to formulate a feasible or realistic pian without 
adjudicating the Esqro claim or having an adjudication | 
made of it? | 
: A Without cocina into the specifics of the | 
internal workings of tic trustce, if you are talkiug | 
about the Scanuierton of the plan, you are tall:ing | 


about perhaps a cash puyment to the creditors, you " 
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“be talking about some Gebt structure and perhaps 
also some equity and that if the corporation is solvent 
hen there would be sce cguity available for share-~ 
holders. 
Now, if you ure endeavoring to formulate 
a plan and in the computation you are dealing with a 
claim approximating $40 million, chen I think you are 
going to have sone difficulty in a realistic approxi- 
mation of the value of the equity that you would be 
discussing in a plan. Certainly, if you have that 


removed, then you can think, deal with a plan that is 


a en cn ee 5 anes OE Ne em ae 


more acceptable,realistic and feasible. 

Q Professor Crowley, do you know where the 
White Front files relating to its dealings with Esgro 
are now located? 

A It is my understanding and from some 
utilization that I have made of them, that the White 
Front files are in our offices at 111 Eighth Avenue, 
other than what counsel has requested. 

Q That's 111 Eighth Avenue in New York City? 

A yes. 


Q Have you attampted to review th: Esgro~ 


i 
| 
i 
| 
{ 
: 
| 
| 


White Pront matter in the course of your dutiss as 


trustee? 


aa a 


| 
: 
| 
| 
| 
| 


Alea 
Crowley-direct [i123 


I have, sir. 


Q And familiarized yourself with the facts? 


A I have reviewed the claims and whatever 
underlying documents there and also the records of our 
company with respect to it. 


Q Do you know whether there are an 
y 


“witnesses who reside in New York who would, in all 


probability, be called at a trial of the Esgro-wWhite 
Pront matter? 


Yes, sir. I can think of at the moment 


Who would they be? ° 

That would be Sol Kantor, former Chadrran 
of the Poard of Interstate, who was involved in some 
of these matters, has personal Knowledge, and also 
Walter Craig, who was an officer of White Front and 
who presently, I understand, is a resident in this 
area. 

Q Are you familiar with the amount of 
interest that is accruing on the claims at the present 
time annually? 

A Yes, sir. Ny recollection is that as o- 
approximately Toebruary first,1976, according to our 


calculations, that on post-petition interest, it would 


. 
a 
if 
| 
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approximate, I believe, $21 million. 


Q How fast is that accruing annually, do you 


have any idca? 
A I would say again, just trying to run a 
calculation through my minc, it would be somothing 


ciose to $1 million a month, just, I think, somewhat 


under that. 
MR. CARROLL: I have no further 
questions, your Honor. 
- CROSS-EXAMINATION 
BY MR. ZIRINSKY: 

0 Professor Crowley, you have testificd 
that the trustees are in the preliminary stages of 
formulating a plan in these reorganization cases? 

A That was not quite my testimony. 

I don't believe I used the word “preliminary.” I said 
we were internally preparing a formulation of a plan. 

Q At what stage of the proccedings as 
Chapter X trustees did you and your additional trustee 
commence formulation or commence thinking about 
formulation of a plan? 

A I would say that again, that the fire. 
time we had actually formulated a plan -- I would say 


sometime last summer. Wisther it's Sune, July sz 


Crowlcy-cross 
August, it's in that arca. 

: Q ae Snowy: you stated that it 
would be difficult to structure a plan without a 
liquidation and resolution of the claims filed by Esgro; 
is that correct? 

7 A Counsel, you know, I am not pinpointing a 
particular claim as such, cr denominating Escro. I'm 
talking about really it's the anbunt involved that is 


of concern to me. 


Q would it ke impossible to formulate a 


Sir, I believe it is possible, and I have 


d by counsel that it is not ne@écessary to have 


a resolution of all of the claims before the submission 


of a plan; that some contingencies can be provided 
in the plan, so even if the plan is submitted, that 
you can go on continuing in your work of the resolution 
of the claim. 
So to that extent, yes, it is possible. 
But my concern .here 28 that the amount 
of the unresolved clains at the moment are such that 
would not permit us to ccme into court to, I think, 
get a determination on eolvency. 


I think the Court would say to us, 


ee re nn no sae sane a 


A Iso 
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"Trustees, go back and do a little bit more werk. When 


you are further down the road with respect to the 


@ | 4 
| es resolution of the claims, then come in." And I think 
: also, further, that even if solvency were not the 
© | ' issue, it's what I referred to before, that where you 
; are structuring a plan and, say, if, for example, it 
| : were a solvent situation and you have to include in 
° | _ the plan the $38.7 million for the claim we area 
: 7 talking about, and then when you Gane to the equity 
e | | available to the stockholders -- now, the stockholécrs, 
f ‘ 
| - if there is solvency, would have the right to 
| =] participate. They would have a right to vote on the 
" plan. 
H 13 
Now, the amount of equity that would be 
| : | available, you know, to them as nuit ieee: when 
| 
| = you are talking about $40 million, I think you are 
' 
ae talking about a very substantial sum and I sexy this 
. whether the claim was —— or something elsa. I'm 
! , just talking about the amount. 
i © oes Q Professor Crowley, with 211 duo respect, 
e | 99 
oy however, isn't it possible that a plan can ko ferml: :: 
: o to take into areca the contingency of an additicant 
e . : $38 million in liahbilitics against tho estate? 
} 25 


! A I said before, sir, it is possible. Hct 


Al56 
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we are also talking about in Chapter X, as I understand 
it, a plan that must be feasible, and I think if we 
aretalking about an acceptability of a plan ~- and this 
is going to be an important thing -- to get the plan 
acceptcd, I think the psople would have to have some 
idea really of the value of the equity that they are 
receiving, and r think when you have this kind of 
disparity, it ee it extremely difficult to 
accomplish that task, and our goal has been, you know, 
throughout this to get this -- this is a company that 
is ongoing, is successful. I'm not saying during the 
trustees. Wa were there. But it's a company that can 
go forward, mid we think it's essential in our 
responsibilities to get this wabken oat of the 
proceedings as quickly as possibie. 


Q Professor Crowley, when did you as 


claims filed against the estates? 

A I was, I think, appointed -- 

Q June 13. 

A I signed the cath on June 14th. I don't 
know, sir, whether you were aware what was facing 
the trustees at that point in tine. 


Q rofessor Crowley -- 


trustee commence your investigation and examination o£ 


! 
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a yi17 
A _ You are asking me when wa did it. I'm 
giving you a rundown of what we were doing. 
) Professor Crowley, I did not ask you 
you took so long to do it. I asked you when you 
MR. CARPOLL: I object to that 
comment. | 
THE COURT: Overruled. 
THE WITNESS: Ye began the actual -- 
directing cur attention very substantially 
to claims right after the first of the 
year, January, 1975. 
BY MR. ZIRINSKY: 
Q Professor Crowley,was the claim filed 
Esgro on file with the trustees? 
A - Y would assume so, sir. I just do not 
know of fhand the date of the filing. 
Q The record will speak for itself a to 
the date the claim was filed. 
A Te will. 
Q Did you instruet your counsel to make 
objcction to the clairs filed hy Fs ro? 
MR. CARROLL: Objection, your -Foren. 


Tr COUGT: Ca what grounds? 


A158 
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MR. CARROLL: What he instructed 
his counsel to do something. 

THE COURT: You mean attorney-client 
privilege? 

MR. CARROLL: No. Why is it 
necessary: 

THE COURT: Pardon? 

MR. CARROLL: nee we pointing fingers 
now, rather than determining the merits of 
this case? 

THE COURT: No. I have a lawyer in 
a legal proceeding making an objection. 
Would you state the grounds for your 
objection? 

MR. CARROLL: I will state it on 
ea privilege, then. 

TIE COURT: Cverruled. 

When did you first request your 


attorneys to look into the Esgro claim? 


attorneys specifically about Esgro, I 
would believe, in June or July of 1975, 


BY MR. ZIRIUSKY: 


THE WITNESS: I first spoke to the | 
| 
| 


you know, sir, when the objection to 


ww 
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the claim was filed by sour counsel? 
A I belicve itws filed sometime in 
th: spring. The date, &£ den't know. 


~— 


Q Would it refresh your recollection if I 


ate Oe eee inne Ae eet Ot a eee ony ee 


said April 9th of this yous? 

A I would accept that date. 

Q Professor Crowley, in light of the 
substantial nature of the claim filed by Esgro, the 
substantial amount of the claim, and you have teslificd 
that it makes it more difficult to formulat. a plan of 
reorganization, can you explain why an objection to this 
claim was not intervosed at an eerlier date? 

A I would say this, sir, that I do know in 
this past year that counsel has been working most 


assiduously right in this Court in the resolution of 


; 
i 
| 
| 
: 
| 
| 


claims and they had set up their own timetable and the 
matters in wnich they were going to handle it. fi had 
spcken to them. eae were conducting investigations 
tek dt. I think counsel with respect to the resolution 
of claims, in my opinion, have worked very assiduously. 

Q You have stated that the total claims ca 
‘file at the outset were approximately $302 million; is 
that correct? : 


> 


A Ko, sir, I woulda't say at the oute.c. 2 
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said, you know, claims have heen ceming in. I would say 
the total tc date, my recollection is $302 million. 

Q I enouatt you had testified earlier that 
the present claims today are approximately $223 million? 
A No..I said that the total amount of 
claims filed as of this point is $302 million. Of that 

sun, they have been reduced by some $79 million, 
$80 million. 

o So as of today, as reduced or expunerd, 
the claims total approximately $223 million? 


Yes, sir. I just didn't want any misunder 


Do you have any icea as to how many 
claims in the magnitude of the claim of Esgro have been 
filed against the Interstate debtors, all of the 
debtors? 

A Y tell you on my recollection and the way 
I carry them in my mind, counsel, is, for example, a 
very large block of elaine I regard as real estate 
claims and bine amount filed there ae roughly $106 mil- 
lion. I'm just telling you, I know the breakdown I 
have on the claims. Ti:at's pretty much the way I xn 


through then. 


a ” 
yy ea ln rt as sea eattehanhanee toes, 


Q Do you kncw whether or not objections 
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have been interposed to tks allowance of the additional 
— of claims of aprroximately $30million or $40 
million which you saic <xist which ars in addition to 
the clain of Esgro? 

A I would szv that, now aaain, I know 
objections -<- I understacd cbhjections have been filed 
with wspcect to other concessionaire clcins. I know 
objections have been filed with respect to real estate 


claims. I do know this, from reading last week, that 


there is about $10 million real estate clains that we 


hope to get reduced in the near future, or expunged. 
Q So you really den't know what the etatus 
of all of the claims is as of today? 


I can give you, sir -- yes, I can give 


Can you sive us an estimate? 

i can give you a total, as F said, 
amount of claims filed, The total number of claims 
that have been sent to attorneys to file objections -- 
for the purposes of objections, to be resolved, I 
think the total sent to attorneys approximated $188 
million. 

‘@) Fave all of the claims Eson revicwed? 


A OF that sun he atterncys heave -~- I 


A Ga 


Qovwlvy-cross 
| thought you were asking me if I'm familiar with the 
the clains, and I wae trying respond. 


If you will respond to ny guesticn, 


O 


ef the claims which tho trustee 
ebjccts to or belicy are not valid or exagccrated or 
excessive -- have objections to all of those claims 


been interposed as o¢ today? 


A ae annem eaten an state teen th a bn ht Se conte eats ag oe 


I would tell you what ou~ precedure is 


Our precedure is that all of the claims 
that were submitted have heen gone over hy the internal 
staff of the trustces at 111 Eighth Avenue. Where we 


=: 


see matters in disnute which our records are not in 
: accord with, then those matters are sent over to the 
| attorneys to File objections thereto. 

| For me to tcll you right now what 
specific claim out of the 9,000 that have been filed 
that there ar currently objections or have been 


resolved, I cannot tell you. 


* 


I can tell you what the totals cre. 
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TEE CCURT: I think he simply asks 


you, €o you hiow vhother objections have 
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x oljectionahble? 
Te that not the thrust of your quest 
MR, ZIRTUSKY: Correct. 
TjI0 WITNESS: I would say this. Hy 


* 


to this is, those matters have 


been sent over to counsel. Whether counsel 


has in 


each case filed an objection in 


every case, I cannot tell you at this tine. 


ZIRINSKY: 


are presently 


A 


because I had 
material last 
Q 
. 
Esgro claims. 


Q 


Wie: phaked that. the White Front fil 
in Naw York; is that correct? 

Yes, sir. : 

The White Front files are in 
occasion to go to them to get some 
summer. 


What files would these include? 


Vell, the files I went to dealt with 


Do you know when these files were 


transferred to New York? 


A 
last summer. 
Q 


amended proof 


No..I had such files available to me 


Did you authorize or did you exccuce 


of claim to be filed 
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trustees in the Esgro Chapter XI case on or about 
April 29, 1976? 
A ] alievs I did that very recently. 
9 Is it your intention, Professor Crowlcy, 
to pursue the claim in the Esgro Chapter XI proceedings? 
Well, cexstcainily at this point, as 
trustees, I would taks every step to preserve the 
rights of the ars I have discussed this situaticn 


with counsel as to what oux proper course or possibic 


———————— 


course may be in the future. 

Q You have testified that there is accrucd- 
or post-petiticn interest has accrued on claims in 

the amount of approximately $21 million; is that 

i 

correct? 

A That is a computation. 

9) What types of claims are you referring to 


Primarily, it would be the institutional 


Are those secured claims? 

Well, that is a matter in issue, sir. 
Q — iIntcrstate anc its various affiliste 
have excess cash on héend today? 


; the term, “excess cash" 


: 
| 
| 
| 
| 
| 
| 
| 
: 


. ’ ta 
————— 


chat 2s aveilahie for investment. 


various other term intcrest- 


tall the Court please, how much, 


approximately, how much money that is as of today? 


oe het An ee be nthe te 


Our cash to date is approximately 
Y Widen, 
Is that moncy earning interest tcday? 
A : is I recall, the rates on th 
CD's have gone down substant vy in the past. 
Q ! 12 money is earning interest? 


A Some interest, yes. 


| 
| 
1 
} 
{ 
i 
{ 
| 
i 
i 


Q The senior bank claims, what is the 
interesi: on those clains? 
A Well, pursuant to the loan agreement 


it's something over prime. 


5 ana aaa nell Naat acti the <i eatin ntis 


Q So dit fluctuates with the fluctuation in 


prime rates? 


= line en ah th elt inal aac ae A homes 


correct? 
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A Wall, yes. It would fluctuate. ZI don't 
know whether the proportion would be the same. 
Q But they would fluctuate with general 
prevailing interest rates; is that correct? 

A Yes. 

MR. ZIRINSKY: May I have one meoncnt, 
your Honor? 

- DHE COURT: Certainly. 

MR. ZIRINSFY: I have a couple of 

additional quecticius, : 
BY MR. ZIRINSKY: 

Professor Crowley, are the debtorn! 
estetec, the opavations of che trustees, however you 
want to characterize it, presently cperating at 
profitable levels on aggxeqate basis? 

A _ Yes, sir. 
Q When was the ond of the last fincal year? 


A 2/U/76. 


Q What wore the annual earnings fer tha+ 


year, do you know? 


+ ee ae en ld a alan are ee el a cee. seme ee 


A Earnings? 
Q Yes. 
In profits? 


Profits. 
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About $19.45 million. 

$19.45 million? 

Yes. 

What about for the preceding fiscal esis | 

The preecding fiscal year would ko, 

I think as adjusted, cam? out to cout $13 million. 

Q Was it ever your intention or wac it 
ever your belief as trustee in these caves, that you 
would be in a position to file a plan of reoreaniza%ion 
by this tise? 

A Yes, sir. 

T had hoped to have filed it. In the 
beginning, I had hope’ that a plan would have been 
filed at this time, ves. 

Q How about in December of 1975? 

A In December of '75, I was still shooting 
to got a plan in this cena, ves. 

Q pid you think that there was a reaconable 
likcllhood 4t could be filed within six montha in 
Decenber? 

A So problem wie gotting the cizin: 
dem to a size that we could have a reasonable f42 on 
thom, so that we could 


propor detcsrminations made. 
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TOwVLey-eress 

MR. Z2IRINSNY: Y would ask 
Court to take Judicial notice of 
transcript of the hearing bald 
Court on Desenber 3, 1975. Y& was a hear 
to modify a stay in another mutter -- 4¢ 
was in the Intorstute cases, but I believe 
4t was Transit Cacualty. There were certain 
statements mada cn the record by counsel for 
the trustess at that time, which is 


Decenber of '75, approximatcly sixronths 


ago, and I read from page 8 of the 


transcript, your Honor, where Mr - Yoasky 
Geated that, "We would hope within the 
next six months --" 

THE COURT: What's the objection? 

CARROLIA: If wa axe going to take 

judicla. .ctica, can we take Judicial notice 
of the entire transit proceeding? 

THE COURT: Off the racord. 

(Discussion off the record) 

MR. ZIRTNESY: Mr. Yaesky, at poco 8: 

"We would hope within the next cix 
months to have a pian before this Court 


unless there 4s unanticipated, espest* 


iliaeures <0 
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objections from diffcrent interests. 
"Pha Court: And there will ba a 
relatively lengthy period of time before 
the Plan will he in a position to he confiri- 
and I dont see why this matter should 
emain in status quo when at Icast we 
could have had the advantage of one snar 
furtheranca toward a resolution of all tho 
matters that are embraced in the State 
court action." 
Your. Henor, I concliuds my crosa~ 
examination of Profcssor Crowley. 
THE COURT: Any redirect? 
MR. YASSKY: Not more than five 
minutes. 
THE COURT: OFF the record. 
(Discussion off the record.) 
REDIRECT EXAMINATION 


BY MR. YASSKY: 


ed 


a You have testificd thet to date in this 


procesding, claims hava boon reduced or expunge by 


an aggrcgate of appronimately $80 million? 
fa Yos. 
Qo To the best of your recollection, weer 


Ailzo 
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voral thousand claims involved in thore 


Q You have also testified earlier that 
cabters' estates ware solvent, then post-petition 
interest would acervc at approximately $10 million 

or comathing close to $i million a month? 
“Something less then that. 
Q Fas. your este eet advised you that 


dcbteors' estate wera solvent, ail claims then to.uld bea 


entitled to pest-pe fon interest, Just not ciains 


hat may be secured or the value of the security would 
exceed ¢ho value of the claim? 

A Yes, sir. 

Q And then if the claims in this cstate 
ware in the neighborhood of $150 millfon, IZ beit 
is wnat you tastified to earlfer is a rou 
tion of what the trnstees beiieva are the valid clains, 
you would be taking about interest accruing on that 
full amoun’c? 

A Yes. 

Q XI think you testified earlier asa to cho 
decentiee 5 x2ess cach hat micht ka 


estate being in the neighborhcs 


Aly} 
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Yes, six. 

Tha $50 million -- 

MR. ZIRZUSKY: Objcction.Counsel 
is leading the witness. This is not cross- 
xamination. 

THE COURT: He's recapituleting 


that which Lis consistent with the testimony, 


eo no harm is done... 


Q. Carlier in your testimony, Professo: 


Crowley, when tha subject being Giscussed py you uas 
the feasibility or workability of coming up with a 
plan with tho $40 million claim still up in the 2ir, 
as it wore -- do you recall your testimony? 

A i 40, sirs 

Q In the internal plans that have been 
formulated by the trustees, have the trustees coms to 
preliminary conclusions as to the possible necessity 
of an equity distribution to creditors -- if I may 
restate the question. 

Rave the trustees decided that it may 

be nocessary to give equity or come cquity as part of 
the distribution? 


nantioned hefore, in th 


AlI7R 
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ihe a Ewes 


of tha plan w were considoring cash payment teqsthor 


with a debt structure and equity to che erediters, 


Q 12 the 


A a ea wean ann na 


| 
Clains in this procesding w2re no less than $150 aa 


it would not he teasible to give a plan of all ca: 
thea ¢ebt for the remainder, that thet woutd net be 
a feasible plan? | 
| MR. Z2IRINSKY: Objaction, your 
Eonor. 
Your Nonor, Z believe ceunsel is 
going beyond the stage of recapitulation. 
THE COURT: Yes, far beyond. 
Can I ask this question of the 
trustes. 
THE WITNESS: I would just sum up 
that we thought that an equity position 
in the plan would be in the best interests 
of the corporation. . 
BY MR. YASSKY: 
Q Ifa plan wre formulated that 


& $40 million contineent elatmn outstending ond 


the distzibution to creditors at that tine wore a Lorm 


of cqusty, in your view would ¢t be possible 


reasonably value the aquits 
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was a $49 million claim thet was still eutstanding? 
A I balieve & testified hefore under 
quostioning by Mr. Carecll whare you had tha: MACE ss 
of $40 million differences with respect to tho Clain, 
that 4& certainly would have an effect on tha waive 
ef tha equity ane world moke dt very difficult to Place 
Valusticns, truce valvations on it. 
Q If common stock wre distributed to 
creditors as part of a pian, Profescer Crowley, and x: 


a subcoquent point a $40 million claim ware espurngcs, 


would that not increase ths equity of the corporation? 


A I would think so, sir. 
Q Wouldn't that eudstantialiy affect tha 


value ef the stock? 
MR. ZIRINSKY: Objection, your Yonor,. 
THE COURT: On iat erdenae 
THE WITNESS: I don't think so. 


MR. 4IRINSKY: It's leading the 


TEE COURT: "ell, it's 


things that are axtemstie. 


Mm. 


Z2TRINSNY: I would Lite Profc coor 


Crewley's testinsny, 


THE COURT: I don't think we hevs. to 


| 
itness. : 
t : 
| 
| 
| 
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do thes by testimony. 
THE WITNESS: Really, I believe I 


thought. I covered that point in ny 


eae nA Se See: = 


criginal testincny, Mr. Yassky, 
YASSKY: Vary geod, Professor 
Crowley. That's ail. 
Mm. ZINDNSKY: Just bad qu ctions. 


2 


RECROSS-EXAMINATION 


You are talking about, or ccuncel was 


dust examining you, with regard to if the steck were 
issved and then it turacd out that Esgro had a $40 mithor 
claim, would it affect the value of the stock? 

, assuming tha 
wors in a positicn to file a plan today, what 


heat estimate as to how long it would take before th2re 


| 
| 
af 
| 

| 

| 

| 

| 

| 
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murd be any distributieon to creditors undar that plen? 
A | Well, sir, at this point, XY am going down 
a road in Chapter X as a first-tima traveier. 
after you suknit a plan to the Couxt, Lt 
to the Commission and the Cormaission has 


o their iitrortant rccommendaticnsa and I und 


ee eee oe eh meee ate sates Rn wre inate tte. all 


tekos 60, 90 days, hopefully. 


So when I said last Necemhber F hored to 


AITSs 
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have a plan in by June, ard I'm certainly working and 
striving to get one as quickly as possible, similarly 
it ig my understanding that when you sukmit a plan, 

dete very difficult to fix any timetable, but 
eztainly, I think in reeponse end to give you the 
ansvor, it would be a matter of months, certainly 
after a plan is sukmittcd, before there could be any 
consummation. 

0 Could 1¢ be possibly ag much as a year 
cr lenger? 

A Well, again, sir, if you say possibic, I 
suppese anything is possible, but I think: reasonabiy -- 
I don't think it woulé take that long. 

MR. ZININSRY: I have no further 
questions. 
THE COURT: Anything else? 


(No 
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(Witness excused) 


THE COUFT: 2:15 p.m. 


ee eee ee ie eee oe or ae 
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(A lunchcon recess was taken) | 
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(2:15 pin.) 
Ti COURT: We will resume with the 
cross~-examination of Mr. Sherr 
MR. ZIRTIUSEY: That is correct. 
TEE COURT: Rather, corurcnce the 
crors-cxamination ef Mz. Sherwocd. 

R lie SFERWOOD, recalied az a 
witness, havine been previously duly svwern, 
examined further and testified as follows: 

THE COURT: All richt, sir, be 


seated, please. 


a nt 
a 


Would you give the reporter your 


| 
| 
} 


full name, your resi€ence address. 


MR. Tha witness has heen 
SWOET. 
THE WITNESS: Arthur L. Sherwood. 
My residence address is 10424 Chaviot 
Drive,Los Angeles, Californie. 
CROSS-EXIMIUATION 
BY MR, CARROLL: 
| Q Mr. Sherwocd, I believe you testificd 
thet you have heen in practic: for eight ycoarc? 


A Approximately, ycos, sir. 


Alv7 


Shexrvoed 

Q So. you would have gredueted from law 
school what time, in whet year? 

A 1968. 

Q How long have you been with the fini of 

Punn and Crutcher? 

A I officially started with Gibsca, 
and Crutcher in about May of 15968, and after taxi 
bar exemination, I took a lezva of gic for about 
nine mouths to act as an instructor at the UCLA 

aw School. Subject to that one leave of absence, I 
have been with Gitsen, Dunn and Crutcher ever since. 
When did you come back to Gibsen, Dunn and 
rour mine months’ leave ef absense, do 
hn and year? 
It was et the conclusion of the nas 
school year, 1969, somewhere around June. 

Q How long has Gibson, Dunn and Crutcher 
keen representing Frank Esgre or Fsegro, Inc., if you 
knew? 

A I'm not sure of the exact 


back several years prior to the Chapter proceedinas, 


has been in particular mattors. It bagan, I 


in repreecnting tha cezpiny in 


daoveleped from there to 
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| xepresonting the company in a number of different 
i 
} 


agresments. Woe may have been involved, for instarc-:, 


in sema of the labor probicms with cmplovees in the 


3 litigation matters. 
i 

4 | Q Let me be more specific. When did Gibsoa, 

} 

a8 

5 | Dunn and Crutcher first start to represint Es¢ro in 
@ - | 24, s ost, £ be 

6 | connection with its deziings or litigation with TWhita 

i 

| | Front Stores? | 
“ 8 A Po you mean with respect to tha dicnets 

| 9 that is involved here? 

\ 

| 10 | Q If they over did in connection with the 

| 
@ | 11 | negsttations of liccus2 agreements or the Gispute — 

| 

| 12 involved hore,yes. | 

l 

13 || A YI don't think, although I'm not certain, 
| 

| 14 : that Gibsen, Dunn and Crutcher was involved in any 

{ ‘ 

15 i of the negotiations which culminated in the licensing 

| 

} 


White Front locations, and things of that sort, or 


particular litigation problems. My recollection is, wo 
first became involved in the dispute with Vhite Trent 


that we are concerned with here, to my understanJinc, 


ea anette mn the cameednit atlas sn De 
pent 
© 
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i 99 rights ahout the time and maybe a few days before 
{ . 
i 23 White Front Stores were closed. 
@ ! 
24 Q fhet would have been senctimea in ict: 
; 
25 Nevembor, Garly Decemabzr, 1972, then? Is that cers: u7 
. 


ed 
; = % 


: iS : i) 
Se! 
u 
aa 
= 
oe 
> * 
; Re H 


AlT? 
Shoxrwood-cross {139 


an Noughiy, 2 think that’s right. 
Q When did you personally become invoived 
ja tho Esqro-Wnite Front matters? 


I personally became 


That would hava been February of 1373? 


Right about that time. It may have boca 


as soon as the complaint was filed and served. 


Q - §o0 you were not personally involved in 


slightly before, but it was -- I was involved virtunlty | 
| 
| 


any of the transactions that gave riss to the cemplaint 


er thea counterclaim filed by Esgro in the Superior 


G So that your testinony this moraing as 
to your opinion of the merits was based entirely upon 
your convereations with others and not personal knevwicdrs 
ef the transactions; is that correct? 

A It was based on conversations with 
others, looking at decurmcnts which I understand to ice 
operative, listening to eauedencnes given at t 
hearing, things of that sort. 

Q Ie it not toue that tho cross-corplai:: 


of Esgro in the California Superior Court action and 


ra 


\/ 
«CU 
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° “ - the cain in this preceeding alleges that there was a 
3 failure to disclose the fact that the stores were going 
. 4 to close, the White Front stores were going to close 
5 in 1970 when — license agreement was negotiated? 
6 A My recollection is, that allegation is 
| 7 Contained in the cross-complaint on information and 
8 belief. 
9 Q In the cource of your investigation upon | 
r 10 which you formed your opinion this morning, what faets | 
11 did you turn up, . what facts were you told in 
& 12 éupport of that allegation? 
TEE COURT: Ara you able te really 


enswer that? 

THE WITNESS: I cannot me it 
fully. I think I can -- 
THE COURT: Answer it as best you 


ean, then. 


THE WITNESS: There are some facts 
wnich I think aw provable which could leed 
to that inference, It is my understanding, 


for instance, that one of the problems 


“ - -¢ 


that Legre, Inc., had during the nine 


i 


24 months to a year it was actually in and 


epcrating in residential interior derartnents, 
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that period of time, the White Front 

Stores, to my knowledge, were not kept 

up as well as they had been in the past. 

They wale not stocked with new merchandise 

as well as they had been in the past. The 

foot traffic in those stores was not ata 

level it had been in the past. I think one 

of the inferences which might be drawn from 

those objective facts would be that there 

was some sort of decision to phase out 

White Front's operations or perhaps dispose 

of them in some fashion. 

I might 2dd that we have not 

ebviously gotten inte a good deal of 

discovery which would be intended to get 

at the underlying facts on that allegation. 
BY MR. CARROLL: 

Q it ds true, is it not, that the white 
Front residential interJor departments, the White Front 
Stores operated by Esqro, the first one was not opencd 
until July, 1971? 


A I think it would be approximosly in that 


Q Most of them were not opened until 


| 
time period. 
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September or October of that year? : 

A My recollection is that they were 
cperating cee ie in the vicinity of nine months to a 
year prior to the closing. 

Q If that is the fact, then the factors 
which you gave which you claim would lead to the 
inference that the decision ad been made to close the 
store would only go back to July of 1971 and not to 
December, and prior to December of 1970, the tine tha 
license agreement was entered into; is that correct? 

A I don't know. It would push it hack to sema 
period prior to the operation there. XY don't know and 
I don't recall specifically when this change in the 
operation was noticeable. 

During the period prior to the time that 
Esgro, Inc., was operating residential interior depart- 
ments, I think in veenunl ty all of the stores, as f 
recall it, Esgro, Inc., was cverating other departments, 
so 4t had firsthand contact with the stores thenselves, 
the operations and had scie knowledge or experience 
in the kinds of operations that were being conducted, - 
and I dent know exactly when a ins this difference 
in operation was first noticed. 


Q You wore informed about this alleged 
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change in operation by whom, sir? 

THE COURZ: Are we going to go into 
now a mini-mini-trial of the claim, 
counselor? 

MR. CARROLL: The witness was 
permitted to testify as to his opinion of 
the merits of the case, and = think I 
have a right to examine what his opinion 
is based upon. 


THE COURT: I simply made an inquiry. 


MR. CARROLL: Briefly. 

THE COURT: Continue. 

ME. CARROLL: Briefly. 

THE WITNESS: What was the question? 


BY MR. CARROLL: 


| 
Your answer is in the affirmative? : 


Q You do not hzve personal knowledge of any 
change in the operation of the White Front Stores, 
do you? 

A No, not as such. I may have been ina 
White Front Senin during that period. But I certainly 
wouldn't have the bechouna personally to make the 
observations. 


Q My question was,who told you that thare 
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Was geome change in the operation? 

MR, ZIRINEKY: Objection, your 
Honor. 

Your Honor, I believe that counsel 
on cross-examination is going beyond the 
scope of direct cixcemination. | 


THE COURT: No. On cross, counsel 


stated very briefly and succinctly and I 


made an observation that any lawyer worth 
his salt is going to state thet when he 
makes a claim, either directiy or by 
counterclaim, he believes it has merit. 
fe was permitted to make that statement, 

Counsel sxys he's going to "briefly" 
est whether this attorney really has faith 
in the claim that is asserted by way of 
counterclaim. 

MR. Z2IRINSKY: I have no objection, 
My objection doasn't speak to that point, 
My objection speaks to the point that 
counsel or be delving into subject matters 
which may be protccted or privileged. 

Tim COURT: Off the record. 


(Discussion off the record) 
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TFKE COURT: The objection pa overruled. 

THE WITNTSS: I was going to say -=- 

TEE COURT: It's all in the broad arca 
of judicial discretion intesting where the 
case shell be tried. 

THEE WITNESS: It was hasically from 
conversations that I had with renresentatives 
of Esgro, Inc. I would be a little concerned 
about getting into too much of the substance 
because of sttreney-ch iene privilece, and 
the convercaticns vere in the context of 
my representing the company in connection 
with the lawsuit here. 

BY MR. CARROLL: 
. Maybe we can wrap it up this way. 

You had no personal knowledge, did 

of the transactions upon which the complaint by 
White Front anc the cross-complaint by Esoro in 
California were based? 

TIE COURT: That's repetitious. 

It's been bindaukiv cebsioiced, he doesn't, 
0 Is it true that all of your information 
in that regard upon which you based your opinion this 


morning came from Mr. Ercro or pecple associated with 


AlX¥G 


what that testimony was, but it may have been that sone | 
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2 Esgro, Inc.? 
3 Tr cotrT: Fe has also answered 
e 4 thet and he said yes, plus documentation. 
5 Ye has already hcen asked and answered 
} 
cL. 6 . that question. 
@ i 
veut AY MR. CARROLL: 
8 Q Nave you interviewed any other witnesses 
@ 9 than FEscro employees? 
10 | n Well, there was testimony from Mr. Epsted 
| at the hearing. 
e | 
12 Q Put you didn’t interview Mr. Epstein? 
13 A I don’t specifically recall exactly 
| 
i . 


of that testimony dealt on those issues. 


_ i a _ 
~] Go - qr be 


Q ave you interviewed Mr. Wood? 
A My recolicctien is that ZT €id not. 
-18 | Q Do you know who Mr. Wood is? 
19 A He is an individual who is -- well, I'n 
20 not sure exactly of his capacity at this point. 
9] Q Do you know whether Mr. Wood was in | 
od 22 | charga of the residential interior departments for 
23 -Esgro at dne point? 
: 24 A Fe may have keen. 
& 
25 Q Have you ever seen a hreakdown of the 


| 
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damage claim asserted in the proof of claim herein and 
the croess-complaint in the California action? 

Dd 

Q It's approximately $36 million, $38 
miliion? 

A ves, sir. 

Q Do you know what portien of that is a 
claim for lost profits? 

A My recollection is thet the breakdown 
includes approximately -- wall, somewhere -- 

Q -Let me show you a document. Maybe it will 
refresh your recollection. 

THE COURT: First it will be marked 
es Defendant's Exhibit A for identifiction. 
(Analysis of damages marked 

Defendant's Dxhibit A for identification.) 
BY MR. CARROLL: 

Q Do you recognize that document, 
Mr. Sherwood? 

A Yes, sir. 

oO Dees that help you as to how much of tho 
claim jis based upon lost profits? 


A Looking at this, yes. I can t¢cil you how 


Alt. 
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it was broken down, based on these numbers. 

Q Wall, approximately how much of the 
total claim is predicated upon a claim for lost 
profits? 

A As I read this, approximately $24 miliion 
out of approximately $34 million. 

o There is an additional $5 millicn more 
for area damages. I'm not sure it's pafigeksd on 
this echedule. , 


A That's not tneluded in this. This covers 


million for other actual damages and the bottom line, 


the $24 million for projected iost profits, $10 | 


$34 million, @id not include, as I read this and as I 
recall it, anything for punitive damages. 

Q Have you ever seen operating results of ths 
residential interior departments 4n the White Front 
Stores? 

A Yes, sir. 

Q Actual opurating results? 

A Yes, sir. 

Q Do you recall what the approximate monthly 
sales were? 


A IT would be guessing at this point. 


Q Do you recall whether any of those 
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operating results showed a profit? 


A I would be guessing, but I doubt <4. 

Q You doubt it? 

A I doubt it, 

Q You were testifying this morning about 
the ie 


“hearing that was held out in the Pankruptey 


Court in San Bernardino, 


You: testified that, to the best of your 


recollection, there Were four days in the hearing on 


the administrative rent and the hearing on the becca 


were intertwined &11 four days? — 


A Yes, sir, 

Q Have you revicwed the transcript? 

A intertwined in the sense that the issues 
and the facts were relevant to both in most instances, 

Q Wasn't the hearing actually broken down 
into two Parts, one part on the administrative rent 


and one part on the Geposit, the amount of the daposit? 


A My recollection is that it was broken dow 


to some extent that way. My recollection was that there 


was an understanding that -- well, if I conld hack up 


to explain and start over. 
The principal area of Gispute, as I 


récall it, on the administrative rent claim was on the 
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issue of "selling space" which was a term used in these 
liecc:sa agreements, and on which the rental number was 
hased. Ths rental number was a number which was 
pertinent to both an evaluation of the White Front 
Claims for deposit purposes and to the aédministreztive 
rent claim or at least, it was made relevant to the 
latter by White front's contentions. | 

The bulk of the testimony and fact presen- 
tation on ths iscus of whet calling epece meant and | 4 


how much salling cpace there was in the particular 


sterss came in a technical me: Z think, primarily . 

in connection with the shatblareniies rent issue, 

but it is my recollection that it was agreed or assumcd 

at the time that that would -- those tacts and that 

testimony would apply aa well to the deposit cuestion. 

referred to. 
© Other than that area of cverlap, is ét not 


true that it was broken down two days for the 


| 
So that's the area ef overlap thet £ = 


administrative rent claim andi two days for the deposit 
issue? 

A (I don't recall the specific breakdown. 
I knew it was at least two Gays on the deposit 4Asoce and 


I know tho bulk of the testimony and evidence on tho 
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administrative rent issue was on the issue of selling 


space. | 


Q You testified this morning that I believe 
you estimated a minimum of ten witnesses would bea 
required at a trial. 

You mentioned Mr. Esgro, Mr. Coleman 
and Howard Fistener. Who is Mr. Fletcher? 

A Mr. Fletcher, in effect, I believa operatas 
as a controller of the company. His backqround is 
accounting. 

Q Do you know whitest he was employed by 
Esgro in 1972? 

A . 1972, I believe so. 

Q Do you know whan -- 

A His connecticn with Fsgro datas way back. 
His firct contact with Esoro, Inc., was as an 
accountant with Peat, Marwick, Mitchell, and he went 
from Peat, Marwick, Mitchell -- and his participation 
in there was in connection with the audit of Esgro, Inc. 
-- to Esgro, Inc. So he would have gone back in his_ 
capacity either as an accountant for Peat, Marwick, 
Mitchell or Esgro, Inc., well prior to 1972. 

ra) You thought members of the accounting 


firm would be called? 
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A Yes. 
Q I was wondering what issue their testimon 
would be required on? 
A Oh, I think that a good part of the case, 
in terms of the issues brought up in the cross- 


complaint, would be proof of damages, and Ithink there 


are a goed nunber of accounting issues involved there 


in terms of the amount that the White Front problem 
hac cn Esgro, Inc., as an entity; also potential 
accounting iseves as to exactly what the out-of- 
pocket loss was, what the immediate financial impact - 
was of the closing of the stores, the liquidation of 
the inventory. 

Q So mainly on the damage question? 

A Mainly. I mean, I haven't really sat down 
to plot out every fact that I think they would 
be invoived in, but I think that would account for che 
bulk cf it. 

Q Exhibit 1 is the July 27, 1973, order of 
the California Bankruptcy Court. That order doern't 
lift any stay against White Front freq prevecding with 
their Superior Court ection, does 1t? 

MR. ZIRINSRY: I would object. The 


order speaks for itself as to whether it 


« 
ft 
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authorized and what it did and regardless of 
whether the order expressly provides for a 
modification of the stay or not, based 
upon tha order, it was the clear under- 


standing that ~- 


THE COURT: I thought it was 


permision to the debtor and debtor-in- 
possess.on to prosecute the counterclaim. 


ZIRINSKY: Also to defend the 


COURT: And to defend the action, 
the action itself not being stayed by any 
judicial process automatic or otherwise, 
because the Chapter XI preceeding was not 
filed until May, ‘74. 

MR. ZIRINSKY: No. 

MR. CARROLL: The Chapter XI proceeding 
was filed in April of '73 by Escro. 

MR. ZIRINSKY: In April, '73, the Esgro 
Chapter XI proceeding was filed. 

THE COURT: All right. 

MR. ZIRINSKY: This is an order 
entered by the Esgro court which in 


substance, your Honor, provided for the 
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retention of Gibson, Dunn and Crutcher to 
defend the action. 

MR. CARROLL: Counsel objected on 
the grounds that the document speaks for 
itself. Now he's telling us what the 
document says. 

THE COURT: May I sue the document? 

‘Seeeent handed to Court) 

Is it your belek that White Front 
was precluded from going forward because 
of the stay? 

MR. CARROLL: My point is that an 
order was never entered lifting the stay 
against White Front from proceeding with 
that action. 

THE COURT: If somebody wanted ty 
permit White Front to procead with White 
FPront's action, who would make it? 

MR. CARROLL: Of course, White Front 
would. But it been claimed here that there 
was no obstacle to proceeding with it, 

THE COURT: There was never an 
obstacle to their proceeding, namely, 


the stay, but the point being made, I 
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believe, was they did not take any action 

to ask to have the satay vacated. 

MR. CARROLL: bicerece, Kus aia not, 
your Yonor. 

THE COURT: Let's go on, gentlemen, 

MR. CARROLL: Nor did Esgro take any 
action here to have the scay lifted until 

now. 

’ BY MR. CARROLL: 

Q Mr. Sherrood, the cross-compinint WAG 
filed in July of 1973 in che California Supreme Court 
acticn? ) 

A I would have to look at it to get the 
exact or put I think it's approximately then. 

Q What else did your fixm Go in connection 
with the defence of that action, or the prosecution of 
the acticn of the oe cee 

A Well, at the same time an answer was 
filed to the complaint. A demurrer was filed on behalf 
of Mr. Esgro, a demurrer hearina was held. Eventually 
an ancwer was filed on behalf of Me. Esqro. My recollce-|. 
tion is, we also noticed from depositions and 
noticed a document production. We had some discussions 


with opposing counsel, I think Mr. MNoltzman ov another 
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member of his firm, about the document preduction. We 


also had at least a prelininary understandiny of what 


‘ decuments would be produced and they were identified “| 


Mr. Holtzman. 

‘e) Did you ever examine documents? 

a : I didn't personally, no. 

.e) Did anybody in your firm examine document 
produced by Mr.Holtzman's firm? 

A My recollection is that just as we were 
then at the wa of taking. those depositions oz at thé 
os the Chapter XI preceedings for interctate and 
White Front were filed and we never received notice of 
them. 

ce] When did you netice your depositions, do 
you recall, at the time you answered the conpinint? 

A I don't think it vas concurrently, but I 
think it was sometime fairly shortly thsoreafter. 

Q You didn't take any depositions then, 
actually, did you? 

A No. 

Ss . You didn't piles the interrogzteries tha 
were served by Mr. Foltzman's effice? 

A No, sir. That was left with an open . 


extension of time to respond. 


a 
- 
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Q Getting back to the witnesses you think 
would be required at a trial, it is trua, is Lt not, 
that one of the issues, one of the primary issues 
involved in the counterclaim is when the decision was 
made to close the White Front Stores? I just say, "ene 
of the issues." 

A That is probably a principal issue on 
one of the three causes of action. On the other tws, I 
don't think that’ really ar dacsus, necesszrily. 

Q ’ Be wouldn't thes dixectors of interstate 
ie akeleanh: cu dha’ question as to when the decision 
was made? 

A To some extent as would be the direciovs 
of White Front, yes. 

Q DS you know who the dixectors of Intorstatie 
were at the time? 

A I think I knew some of the names. F am not 
sure I know all of then. 

Q Mr. Kantor? 

A I believe he was one, but I don't know. 
I don't have firsthand knowledqe. 

Q Do you know if Mr. Chapin was 

A To my recollection, he probably Wad. 


Q You testificd with respect to your 
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familiarity with the procedures of the master calendar 
in, I take ie. the Superior Court in Los Angeles? 

A Yes, sir. 

Q You said generally, I believe, an at issu 
memorandum is filed; is that the procedure? 

A In the ordinary course, once the casa is 


at issue, either party can file an at-issue memorandun. 


The filing of that memorandum sets the case on a time 


sequence list and when its time comes up, that 
progresses it along to the next step in obtaining a 
trial date. 

Q What is the next step? 

A The next step in terms of getting a trial 
date, the Superior Court sands ovt a notice to each of 
the parties, saying that you are now eligible to file 
what's called a Certificate of Readiness. 

Q How long is it between those two 
certificates, the at~issue memorandum and the notice that 
you can file a certificate of readiness? 

A It varies from time to time, and it 
depends upon oi issues in the complaint. Under 
the California Cede of Civil Procedure there areeens 
kinds of cases that are entitled to priority on the 


trial calendar. 


7 
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Q Is this such a case, the White Front- 
Esgro case? 

A I don't remember. The causes of action 
for possession of the premises may entitle it to 
priority. I realiy don't recall. 

Q 7 That's no longer in issue, though, is 1¢? 

A I don't think so, but I have net sven any 
waiver. 

Q Esgro is no longer in the stores, are 
they? 

7. A Net to my kmovwledce. 

Q They have given up possession, have they 
not, of the White Pront stores? 

* I don't tnink they have possession of 
any of the stores. 

Q Vell, in the normal seuren. assuning there 
is no preference on the casc, how long would it take 
between the at-issue memorandum and the certificante of 


readiness? 


A That first varies from time to tine, 


depending on just how crewled the Court is and how fast | 
they get cases to trial and disposed of and how many 


caces are filed. 


Q Say at this time. 
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A I think now it probably runs somewhere 
between, roughly, a year and three months to a year and 


six months, something in that range. 


Q Is the Superior Court still sending out thé 
notices for Certificate of Readiness, inviting the 
filing of a Certificate of Readiness? 

A That is the senecal precedure. 

Q Is there not a moratorium on that because 


of the crowled calendar of the Superior Court? 


rN From time to time they suspend doing thet. 
Q Ian't there one in effect now? 
A I don'& knew today whether thors is 


right now. I mean, there has been from time to time 
in the past, yes. 
Q You are aware of no such order that's 
been ‘entered or aioned in the recent past? 
A I don't knew cne way or the other. 
TRE COURT: So far as you know, is 
there one in effact, Mr. Carroll? 
MR. CARROLL: Yes, there is, as far 
asp XI know. 
TUE COURT: This isn't a cat-and-mouse 
game. 


MR. CARROLL: I'm asking the witnese 
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2 if he is aware of this. 7 
3 : TRE COURT: Why ask the witness. 
« 4 | Why not tell counsel that there is one 
5 | in effect and ask him to stipulate that 
e 6 | for the record. 
7 | We have a limited period of time. 
8 On a motion to vacate a stay, you are going 
° 9 at it as though this were a trial on the 
10 merits. 
° 11 Do ne a counsel's recommendation 
12 : that there is a “moratorium” on issuances : 
13 of Certificates of Readiness by the master 
14 | calendar department of the Superior Court? 
15 MR.ZIRINSKY: If counsel would tell 
16 | daa ee 
17 THE COURT: If he so covvacnate, 
-ig you are rot goind to —— it subjoct 
19 to check. 
20 MR. ZIRINSRY: Precisely. 
' 21 THE COURT: Sea if we can't expedite 
a° 92 this a bit, Me tects. 
fe MR. CARROLL: I will try to. 
A . . 24 BY MR. CARROLL: 
25 Q You testified about the procedure for 


td 
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obtaining a preference, making & motion for a 
preferenca, | 

A Yes. 

‘@] That's up to the discretion of the Court 
out there, whether or not they grant a preference 2 

: A Yes. 


Q If a preference is granted, what would 


that do, permit. you to file a certificate of readiness? 


A Well, it depends upon what trial date is 
justified. | 
If, for instance, there is justificution | 
for a trial date within a 12-week period, I believe thet 
ice of the master calendear departrent on 
that kind of a situation to go through the process of 
actually setting the trial date. It depends upon what 
tims period is desircd to be said or discussed ta ba 
set for the trial. 
Q The five year statute referred to this 
sieuas under the California law, wouldn'« the effect 
eof that be stayed because of the stay that was in 
effect in that case by reason of the bankruptey 
actions? 
A ita stay continued and the fiva-vo es 


statute ran, think that would he found to be 
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justification for not bringing it to trial within five 
years, yes, 

If the stay is lifted, however, I think 
that we would still be in a position to avoid any undue 
prejudice from the five-year period passing while the 


stay was not in effect. a Court would consider that in 


setting the four- to five-year period. 


MR. CARROLL: No further questions 
nk thts time. 

THE COURT: Anything else? 

MR. ZIRINSKY: Prior to tieatnn of 
Plaintiff's casa, I merely would like to 
subnit into evidence the bound volume of 
decuments which your Honor has on the bench 
pursuant to the stipulation submitted to 
your Honor between counsel for the parties. 

THE COURT: I had understood that 
was to be deemed to be before me as a 
xvesult of what was stated at the beginning 
of the case, 

Me. Cunneen.. Subject to our 

' Ghecking it. 
MR. ZIRINSKY: I just want to make 


sure it is clear this is being submitted 
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into evidence. 
Plaintiff rests its case. 
MS. WIENER: May I ask the witness a 
few questions? 
THE COURT: Certainly. 
EXAMINATION BY MS. WIENER: 
Q You stated earlier that it would be a 
five-week Seded, in your opinion, should zhis matter 
be heard in the Superior Court of California; 1s that 


correct? 


A As a minimum, yas. 


Q Of that five-week renee how would you 
apportion it in terms of the claim of White Front, in 
terms of the claim of Esgro? 

In other words, how much time would Esgro 
need to prosecute its claim? 

A As I envision a trial like that ~~ 

THE CouRT: Off the record. 
(Discussion off the record) 
ORE WITNFSS: In other words, if 

we were just trvine the cross-claim and 

ignoring the claim of White Front? 

THE COURT: Yes. 


TPE WITNESS: If that were the 
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only claim tried, four weeks. The bulk of the time 
would still have to be spent. There is 
@ great deal of cverlap in the jJesues. 
So I think if you tried just the cross-~ 
claim, it would take almost the five 


weeks. 


If you tried just the White Front 


claim, it would take almost the five 

weeks, hecause there is so much eviderce 

you would have to present in connection 

with each separately. 

BY MS, WIENER: 
Q How about just the liability of Fsqro? 
| THE COURT: Off the record. 
(Discussion cff the recerd) 

Q . ow about the question of the liability 
as opposed to the question of damages? 

A On the cross-complaint? 

Q Yes. 

A Tt's difficult to make an estinate 
that. If I had to, it would be something Like to wv 
z just don't know. The problem in making an estimate 
like that is a lot would depend upon the amount of 


discovery between now and the time of trial. 
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Q No discovery in that action has taken 
place tc date; is that correct? 

A No fecrmal discovery as such. There has 
been some testimony from each a for instance, at 
that hearing on the deposit mestion. 


Q You also testified earlier, I believe, 


_ that it was your intention to proceed as expeditiously 


as possible in the Superior Court, should the stay be 
- modified. 

A Yes, ma'am. 

Q Has Esgro cver devine leaked thac fact to . 
you or are you speaking now of your intention, as 
cpposed to that of your client? 

A He has comminicated that to ma, aiso. 

THE COURT: Can you surmarize the 
substance of the cross-claims by Triumph 

Sales Co. and Francis Esgro, individually, 

against the plaintiffs? 

TRE WITNESS: My recollection is thet 

Francis Esgro was not a cross~-complainant. 

THE COURT: Who is the cross~couplairant? 
THE WITNESS: I know Esgro, Inc. 
is, and I would kave to look at the cress- 


complaint to refresh my recollection. 


AAOoT 
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MR. CARROLL: To save time, I believe 
Triumph Sales Co.'s cross-complaint is 
based upon the liquor departments,which 
is not at issue in the proof of claim that 
is under cuestion here. It's a subject 
of another proof of claim, Triumph Sales. 

: MR. ZIRINSKY: I would bring your 
attention to document 23 in the binder, 
which is a copy of Esgro's complaint in 
the California lawsuit, and would set forth 
who the parties to the cross-complaint 
are in the caption. 

THE COURT: Esgro, francis J. 
and John Doe, 1 through John Noe, 100, and 


101 through 400. 


All right, thank you very much, sir. 


(The witness was excused) 

THE COURT: That's the end of the 
plaintiffs' case. 

Do you wish a few minutes, or are 
you peeoarad to go on now? 


MR. CARROLL: I am prepared tc go on 


THE COURT: All right, do so, please. 


Aaeg 


MR. CARROLL: I would like at this 
cime to make a motion to dismiss the 
complaint. I don't think the plaintiff has 
showm any compelling reason, which I think 
they are obligated to, as to why the stay 
should be modified. 

THE COURT: Motion denied. 

MR. CARROLL: Mr. Holtgnen, please. 

ROBERT ART BOR ROLT2ZHAR, 
called as a witness, having been first caly 
sworn by the Court, was examined and testified 
2s fdlows: 

TRE COURT: If you will be seated, 
please,and give the reporter your full name, 
your residence address. 

THE WITNESS: Robert Arthur Holtzman, 
17219 Hallsted Street, North Ridge, 
California. 

MR.ZIRINSKY: Would the Court have 
any objection if Mr. Sherwood joined me 
up at the counsel table? 

“THE COURT: I have no objection 


at all, 


A2XOF 
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DIRECT EXAMINATION 


EY MR. CARROLL: 


Q 


A 


Mr. Foitzman, what is your occupation? 


I am an attorney at law, member of the 


California Far. 


Q 


How long have you been a member of the 


Calffornia Bar? 


A 


~ 
~—s 


I was admitted in absentia in March, 295 


while a member of the Army. 


A 


Q 


I began active practice in October, 1956, | 
Ara you essociated with a firm? 

Yea, 1 am. 

What firm is that? 

Loeb and Leeb. 

Are you a partner in that firm? 

I am. 


Row long have you heen a partner 


Since January, 1566. 
How long have you been with Loeb and Laah? 
Since October 1, 1956. 


What type of a practice do you have, 


‘what type of e practice do you engage in? 


A 


The firm engages in a general civil 


AQ) O | 
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practice which is generally business-oriented. Within 
that frama work, my responsibility in matters of 
iitigztion and in potential litigation. 
Q Has this been true since 1956? 


A Yes, it has. 


Q Are you familiar with the calendar 


- practice th the Superior Court in Los Angeiss County? 
A Yes, I am. 
Q Vould you explain to the Cort what the 
procedure is for getting a case to coins in that court? 
A Well, basically I'm Guide in terms of 
an ordinary civil action. 

The action of course is commenced by & 
practice of plesding, complaints, ansvwars, cross~ 
complaints and ansvers thereto. When that process is 
completed,counsel desiring to press the matter anend 
from that point forward will file what {se called an 
at-issua memorandum. The filing of that memorandum 
with ths Clerk of the Court places the case cn what 
4s technically called the ready ‘ist and which 
actually is some sort of 4 computer process that wa 
are not precisely aware of. 

Q May I interrupt you for a oment. 


That at-iccue memorandum can ke filed 


ee \17]] 


before any discovery is conducted? 

A Yes, that is correct. 

Q Was such an at-issue memorandum filed in 
the White Front-Esgro matter? 

A Yes, it was. 

Q Continue, please. 

A When the et~-issue memorandum is filed, 
the case takes ue piace in line with all other cases 
similarly situated and moves up on the list of cases 
until it reaches the top. 

At that point, the Clerk of the Cour: 
automatically sends out a netice of eligibility to fils 
a Certificate of Readiness. In response to that notico 
of eligibility, any counsel with notice to other 
technical details may file what is called a certificate 
of readiness, in effect representing to the Court that, 
subject to the matters reserved in the certificate, 
the case is ready to come on for trial. 

Q May I interrupt. again. 

In the normal course,how long a period 
would be involved between the at-~issue memorandum and 
the certificate of reediness? 

A In recent tima, 1% has varied anywhere 


from 15 to 18 months, 15 months being about the norm, 
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occasionally dragging a little bit behind that. 

May I go ahead?_ 

Q ' Yes, please. 

A When the Certificate of Readiness is 
received by the Clerk of the Court, he, in turn, sets 
the wat ee as for what we call a trial-setting 
conference, and that conference may be scheduled to be 
held anywhere from 45 to 60 days after the certificate 
of readiness is received. 

At the trial-setting conference, a trial 
ae 4s set and a mandatory settlement conferance date | 
as well, and the case then comes on for trial in what 
we call cur master calendar department, along with 


anywhere with 25 to 100 other cases, and the date 


set for trial. 
Q How long in the eeae course would be 
involved between the filing of a certificate of readiness 
and the trial, the time it comes up for trial to tno | 
first time on the trial calendar? | 
A As I said from the Certificate of Reediness 


from the filing of the certificate of readincss to @ 


trial-setting conference -- 


THE WITNESS: You are running about 45 


| 

{ 

Tye COURT: You said 45 to 60 Gays. | 
| 


Aais 
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to 60 Gavs. 

: From the trial-setting conference 
to the trial Gatc, ideally, it is supposed 
to be not more than 60 days. In recent 
experience, it’s been about 90 days. 

BY MR. CARROLL: 


o Is there any variation from that norma 


procedure at the present time, that you area aware of? 


Yes, there is. 


Would you explain what variations there 


nonth of April, 1976 -- the master 
‘ealenéar department has been unable to accommedate 
cases set for trial when they come on for trial and ag 
a consequence, cases hava been oon titans ta the Court 
on its own motion as ¢hey rnported for trial in 
rather wholesale fashion. 

What in effect has happened is that the 
presiding judge has been required to order all cacos 
coming on for etal for the first time -- acain I'm 
talking about civil ceses -~- hefore the master 
calcndar department to be continued. Fer erc~ple, in 


April they were continued to around July, simply duo 


ee 
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to the unavailability of trial departments. 

AS a sccond example of what has happened 
recently, there is, zccording to my understanding, 
presently a moratorium in effect in that no notices of 
Misintis to file certificates of readiness are being 
seht out at all. The reason for this, I understand, is 
that the criminal docket is so heavily crowed that the 
avallable Shean obs heing used for that, and until the 
cocket becomes less crowicd on the criminal side, the 
presiding judge will not permit further civil cases te 
be set. | 

Q Is it possible te shorten the period you 


have referred to by making a motion for a preference? 


- 


A You can mova the presidina Judge for 
an eariier trial-setting or to advance the case on the 
calendar. We don't call it a motion for a preference 
but, rather, a motion to advance. I think thse effect is 
the same. 

Q Assuming that no motion to advance is made 
in the Esgro-tnterstatc case and it was detcrmined to 
press the case for trial at this point, would we etnart 
at the statement of readiness or at the memorandum of 


issue stcge? 


A at 6 my us 'cretanding that {2 no especial 


a: 
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@ 
2 motdon were made, we would start the process of filing 
; a, 3 an at-issue memorandur and move ahead from there. 
. 4 THR COURT: I thought this has 
re 5 already been cone in this case. 
rE 6 I thought you said that the at-issue 
| 7 memorandum has already been filed in this 
, 8 case. 
® ag 3 THE WITNESS: That is correct, your 
10 Honor. 
. 1 RHE COURT: So you are in the computer 
12 : and sou are now waiting for your notice of 
13 eligibility to file a certificate of 
® 14 | readiness; is that correc? 


15 THE WITNESS: If I may explain. 


THE CouRT: Surely, if you will, 


17 please. 


THE WITNESS: The notice of eligibility 


“18 

19 to file a certificate of readiness was 

20 received. A further notice was received. 

21 Neither Mr. Sherwood nor myself felt 

99 ourselves in a position to file the 

23 certificate of readiness, as a consequence 


' of which the Court brought the case on a 


25 motion to dismiss on its own motion. 
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We had a hearing on that. 
THE COURT: You are thrown back to 
your pre-at~-issue REGEN in effect; 
is that what you are saying? 
THE WITNESS: That is my understanding, 
your Honor. That is correct. 
BY MR. CARROLL: 
Q You would have to begin the 15- to 18-month 
period again? 


A As I understand it, yes. Obviously 


the Court. 


| 
subject to whatever motions we may want to address to 
| 


Q The motions to advance, in yur experience 
what factors would the Court take Metis consideration? | 

A Well, the Court, in my experience, has | 
taken into consideration a vast number of considerationg. 
Probably paramount among thesc would be the possibility 
or probability of serious prejudice to any party should 
the case not ke advanced. 

A typical exemple of this is where a 

eritical witness or a party is in danger of dying or 
is consiras to leave the country or something of this 
sort. 


TE COURT: Low about a substantial 


tt 


AalitT. 
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reorganisation poncing- in New York which 


é 
f 


is waiting breathlessly for the resolution 
of the dicision of a claim which is many 
millions of dollars at stal-:e? 
Ve doen't mow, obviously. 
TNE WITHNSS: I have ha€ no 
experience on this one. Certs 
presiding juége would take any factors 
nably vant to place hsefore hin 
into consideration. Other factors obviously 
would include the state of readiness of 
the case, whether discovery remains to 
be done or has been completed, the 
condition of the Courc's calendar, 
ebviously, and the other cascs equally 
compelling the Court's 
bY Re CARROLL: 
Q Would he consider whether the claims 
asserted in the case could he tried sonewhere else? 


A I suppose 


I really don't know. I vould certainly lay that before 


the presic fs and hope to appeal to his dic 
as apprepriate. 


Q In your opinion, Mr. Yoltsmin, hased 


Aals 
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based upon your knowledge of the calendar practice, 
what is the minimum amount of time that would elapss 
ees now if the Preparations for tha trial wers to he 
Gone and tha time it was actually tried in the Superior 
Court? 

A Bearing in mind that we ere talking about 
semathing addressed to the very broad discretion of the 
presiding judge, I would say that the greatest 
prebability 4a that the ensa could be brought on foes 
trial in about eightrenths. I doubt very much in the 
present condition of the Court's calendar that thic 
case could be brought on any eck quickly than thet, 
although I must concede thet it is possible. 

then again, anything is possible. 
> COURT: Are you assuming a 


preference beinc granted? 


being made and granted, that is right. 
THE COURT: All right. I just 
_ Wanted the record to be clear on that. 
BY MR. CARROLL: 
.@] Mr. Holtzman, you heard Mr. Sherweod 
testify about the wlinesces that he thought would b 


&s 


necessary at the trial. How long dia you represent 


| 
THE WITNESS: I'm assuming a motion 
| 
| 


g 
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White Front prior to che filing of the Interstate 
proceeding? 

A Well, our firm represented the ees, 
at the time of its formation, gome time back in the - 
30's or early 30's, I understand, and I belteve 
vepresented Harry Blackman before th:t. I personally 
hecame involved in the representaticn of nite Yront 
in various matters of litication faivly oaks after 
I joined tha firm, 

Q Did you participate in any of che 


transactions, meatinaes involved in the White Yront 


complaint and the Eegro counterclaim in the Celiifemia 
procceding? 
A I was present at some meatings and some 


telephone discussions that Ed involve tha subject 
matter,yeas. 

Q Were you involved in Sepey Rent iny Whe 
Yrornt vis-a-vis Esgro durine the period 1970 throug 
1972 in some matters or others? 

A -  -£ don't recall being involved in eny 


matters involving Esgro prior to approximately 


February of 1972. 


Q February of '72? 


A Yas. Hy involvement has beon protty much 


A zonal ae \1s 0] 
continucus from that point until the commencement of 
these proceedings. 

Q Based upon your knowledge of the facts, 
do you have an opinion as to the counterclaim asserted 
by Esgro? 

A Yes, I do have an opinion. 


o. Eefere I aek you what your opinion is, 


let me ask you this. 


Before you filed the complaine % 
February of 1973, in the Superior Court, did you 
consider the possibility of Mr. Esgro filing a 


counterclaim? 


Tha counterclaim had been threetened ana 
I certainiy did consider that. 

Q - Let me ask you what your epinten is of 
the counterclaim. 

A | Without meaning to cnnticaties tie. Sherwo 
for whom I have the greatest respect, I fesl and have 
felt that the counterclaim, subject to the uncorteinty 
which is shoes: in all contested litigation, is 
without substantial merit, both on its merits and with 
respect to any possible procf of damage. 


Q Getting back to the question of tho 


A QQ! 
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witnesses, you were representing White Front in 
connection with Esgro pukioaien: tea December of 1972 
when the announcement was mads to closa certain White 
Front stores, were you not? 

A Yes, I was. 

Q Do you know by whom the decision was made 

A ¥Yrom my understanding, the decision was | 
made by the Bosrd of Directors of Interstate Steres, 
inc., for the parent corporation and for its 
mubsidiarter. 

3) De you know where the corporation's 
office was locatsd? 

A Yes, <I do. 


Where wus that? 


| 
®- My undesatanding ie, at 112 West -- 111 Bie 


Avenue, isn't it? It's in New York City, in any ovort. 
Q Would tia toard of Nirsctore of 
Interstare -- would sone of theia ie reemired as 
witnesses on the question of when the decision was 
made to close the stores? 
A Yes, I bolieve co. 
MR. CARROLL: No furthor questions, 


your Honor. 


| : haa 


e 1 Folt2zman-cross 
- CNOSS-EXAMINAT ION 
: ) 3 BY MR. ZIRINSRY: 
| © 
4 Q Mr. Roltzmsn, do you repxsent the 
5 trusteaa in reorganization in these Chapter X cases? | 
@ 6 “oh I understand that peirennomente ara in 
7 the precesa of being made whereby we would be engaged 
8 to represent the trustees in this case,should the 
e : 9 matter proceed in California. We do presently serva es 


10 especial counsel to the trustees in cthar matters. 


Q At the time the Chapter XI and Chapter xX | 
petitions wore filed, were you acting eas counsel for 
White Pront and Interstate in this matter in 


California? 


15 A Yes, sir. 

16 | Q Was there any reason that yeu krow of 
17 as to why the firm of Shea, noutA, General couneal to 
-ig the trustees, took 4% upon themselves to purportedly 


intimately accuaint themselves with the fects of the 


dispute? 


Frankly, 2 think they vould be remiss in their 
obligation if they did not. 


the trustces, they felt Jit their obligation to do ee. 
Q Were there any discussions at that tinc | 


| 
| 
& i : 
A I would enly prercume that as counsel for 
| 
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prior to the commencemsnt of this adversary proceeding 
tenets tho subject of this hearing today <-- ware 
there discussions at that time as to whether or not 

the case should procecd in California er should opened 
hore in New York? 

A Yes, I beliewa so. I reenll some 
discussicn of that subject. 

Q What were the cons deretions taken into 
account in reaching a decision to try and Litigese the 
case here in New York? 

A Well, there ore many considerations. 

The ones that are feromost in iv mind ave the necessity 
of bringing the matter on for early hearing, lengtn of 
teial, availability of the records, availabilstey of 
witnessec. We discussed the pecpie who, in our 
estimation, would testify, who remain in California 
and those who ramain in New York. We diseusecd the 
condition of tha Califernia court's calendar. ‘ia 
discuesed the -- those ara the primary onos that 
ocaur to ms. 

I'm sure if I thought ahout it, & covid 
think of others. 


Q In your epinion, assuming this cass 


to trial, proceeded to trial, how lorg would it tox2 


to try this case? 


A fa Calsfernia? 
Oo. 2 don't coe how 44 makes any difference whath: 
4t's tried in California -- 
THE COURT: Ke. Ye asked, in 
California. 
MR. YASSKY: Can I ask for a 


clarifying statomen 


we referring sinply to the proof of clain -~ 
The entire cuse. 
kat the questicn? 
1 22 3G ween't, te is 
now, and than we will break it down, as 
wag Gone by Mr. Carroll. 


of? the rccord. 


(Discussica off the record) 
: Da your want a few winutes? 
THe WiTNDSS: No. I huve the thing 


in my mind. 


® P ee ot at a 2 . A me as 
» Your vceponce, Mr. Zicincxy? 
ar * 


ree: ue pes “ Re 
ci.Ze 3G, in Caiivernin. 


As I wcderstand ¢h2 


Aas 


Molisman-eross 


length of ‘ime 

complaint and the cross-ccompiaint in 
California before tho Superior Court 
and £60 a jury, TI would say pronably 


somewhere arcund cis and eig 


BY MR. 
What if tho only issus te ba tricd er thz 
cnly iesmses te ho tried in the Califomia cet volstss 
oss-cc-tplaint? Would 
estinate? 
bocsnss aa CU Bay, bacause, 
5S Mx. 


quite interwoven, as, for example, 


sc@, which goes both to the comp 


swear thereto, and to the cross-ceir nt and ansvwax 
thereto, ¢o soma extent. 
The couplaint as such ~- my ence 


en the complaint should bo very brief. 


: 
{ 
i 
i 
' 
| 
i 
: 
| 
: 
4 
i 
| 
! 
| 
i 
j 
4 
j 
| 
| 


Indeed, 
handled by requests for 
discovery, ene. I don'’: think I would teke mote thon 


one day 6 prt on my casc in chief. After thet, I'n 
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really speculating as t9 what defonses -- what I would 
have to put in on his as a conseruence of that, 
may dovalop. 
Q Mr. Holueron, it 16 the practice fn tic 
Calivoruic Suporior Court that once a 


a= 


communsed in a case, it is cenkinued from day te day 


any extraordinary circumstconeces 


So that once the case did resch trial, 
wnuid conelicion, absent some 


that might result ina daiay 


not likely to ecour: it’ 


fair statement, it:'s an 


i 
i 
j 
i 
i 
| 
q 
i 
{ 
j 
i 
; 
‘ 
} 
i 
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J 
i 
j 
4 
{ 
{ 
4 
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{ 
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uniaown? 

A It's unknown. We do, of course, have 
bifurcuted trials on cccasicn. . 

Q 1 speviitag as to the general practica 
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re Pid you recermend that the matters in 
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dispute proceed in New York or proceed ‘in California? 
A h jeinpated in and 

acquiesccd in th © tho decision, 

QO When yo ay “aeoulescod in,” cece 


¢ =~ boy ow 2 Pon aoe Pt Wan Bed 
Wesn thot tmcescnncnt of 


A 
; 
h hor 


in the interests he estate that che matter bs 


tried kera. 
O That the matter be tricd here? 


Yeo. In other words, Lt wag a conscns 


ard r- cpinion fcrmeda part of that consensus. 


Q Do you baliova that it would ke 


od 


inconventenc for the case to be trisé in Califoratca? 


oe oe toes © 


os et to - % = ino - ay ee pe As Ba = 
Porectting the a.icyva as that have bem mada th:t 


Awor a he 


will interfere with the fermvulation of a plan. 


this particular: trial 


Would 4# be inconvenien 


cara to bo tricd in California? 


It would bo inconvenient, Xt 
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« 


© 


Aas 


Koltrman-ere 
Woll, number one, the records.aro 
THE COURT: Can you give us some 
£ the bulk of tha records? By thai 
I mean, are there carloads? Are there 


fil rc’ : Or attache casce? 
(Discussicn off the recerd) 


TEM WITNESS: I would say a filing 
met, parhaps a couple of them. YF doubt 


be much more than that 


Bac ave the @lrectors of Interctate? 

a I cannot nama them all. ft was iny andere 
standing at the tine of my last acquaintance Mr. Kantor 
was Chairman of the Board and, ‘se cen: a director. 

dizector. 


lily don't know. 


| 
THE COURT: Or do you know? 
| 
| 
| 
| 
{ 
| 
| 
| 
| 
| 


the best cr your knowledge, did 
Mr. Kantor or Mr. Chapin ~- were they personcly 
involved in negotiaticne with Esqro in connection 


the liccnse a 


on Mr. 
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Loar n-cross 
hear that from? 


T recall correctly. I 


s 


really can’t speuk to My. Chapin's involvement one 


or tne other. 

Re I menttoncd, theee peopl 
would bs called by 
fnyolvenent in negotictiens but because, to my 


underscanding, they are amcag those who maag 


decision that is 
of the cross-cempiuint. 
I huve not finished 
sion concerning why I think the trial 
& be dineonvenient at this point. 
t think oe ; etced in my answec, 
Do you wish me to complete 


continue. 


‘ 


eourse, in addition to 


a elient ecross tse country, to my way of 
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Yes, I do. 
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exnneutive position with White Front during the period, 
say, from 1970 through 19737 

A Yes, he did. 
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camcra operations in the summer of 1972 and surrendercd 


the premises to White Front, Mr. Wood took caployment 
with “hite Pront for a bricft period of time, in 
escontially the same capacity, namely, heading up the 
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jJcvoley and carcra sales cperations. 


Q Do you know where Mr. Woed rcsides?. 
A Z have seen an address attributed to hiin 


in the Los Angeles area. I have not verificd it 
perconally. 
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notices the de seition for June 9, 1976, at 10:06 a.m. 
at the offices of toeb and Loeb, 1 Wilshire Building, 
Wilshire Boulevard at Grand Avenuc, Los Angeles, 
California. 
Mr. Holtemen, who is going to conduct 
this deposition if it takes place? 
A I dcen't know. 
Q Have you been requested to conduct the 
deposition? . 
No, I have not. 
Evva you been requested to serva a 
subpocia upon Mr. Yeod to ee attendanca 
the deposition? 
| A T have. 
@) lave you served such a subpcena? 
A T have caused the subpoena to issues. f 
don't knew whether it's bcen served yet ov not. 
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A I have the addrasgs sat forth in che 
notica, none other. 
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Q Doas tite Frent have any employces in 
nia at this time that you know of? 
A Not to my knowled¢e. 
MR. CARROLL: No further questions. 


THE COURT: All right, is that it? 


MR. CARROLL: I have a couple more 
things which will take two minutes. 
Tre COURZ: All x 


very much, sir. 
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but they are on file with the Court. 
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dn California? 
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served with notices to take depositions. 

THE COURT: Is there any question 
that erersthis remains in status quo? 
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the day before. 
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THE COURT: Is there any question that 
notcdy is goirg to move for ganction or 
failure to abide by any notices of 
deposition or interregatories pendin 
the decision of this motion? 

MR. CARROLL: Your Kener, let me 
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succinctly summarized in the 
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let me know how your discovery haz 
rogressed. 
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the of the witnesses who you are 


if you were to try the case 
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Now York? Can you identify the peopla 
av the present time? 
MR, CARMOLLS 


Yes, your Honor, 


ire COURT: Who are they? 
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represent the entire community of interests. 
public. Tf this 


4 


(La cornia, 


roy 
i 


> participate. 


— 
to 


, 
clients tur? 


Pr ad 
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THE COURT: The trustees are 


— 
i 


' 
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ent: Oe ate ne ik Bnet i en OD cata tee A a Se et ate eS tll oe art on oe oa at 
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I think I can take judicial notice that 


° 


eet 
~) 


the Courts in California have a relatively 
Civilized method eof trial of litigation 
can come cut with a proper result. 

MR. YASSKY: Can I he heard? 

THE COURT: Are you finished, 


Ms. Wiener? 


Oe ante Ae Rh mee atti alle adem a nt Aan ne ee tet atc 


I dao have a completely open mind -- 
&S we partcd th> laet time, 2 cave vou 


my tentative conclusions and said I would 
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Aass 


listen to anybody who wanted to try to 
persuade ma that this case should not go 
forward in the State court. It is litigation 
that anteceded both the Chapter XI of the 
plaincifé here and the Chapters XI and X of 
the dufendant here 


WIENER: Your Honor, let us lool 


situation we are presented with. 


« ne, * ne ~ 
prasentod with a Chapter ¥ debcor 


situation of a clase-to-$26 wilson 


will be determince 
the entire role of the simrenciders is qosay 
to be determined by a State court. 

HE CCUS 
this ic why stays are permitted to bea 
vacated. 

MS. WIENER: Yt is not just a stay 
and it is not just another claim. It is 
the very heart of this case. The entire 
character of cur plan would change. 

THE COURT: I hear you and understand 
what you're caying, but I don'ts think 


* 


it has all that much to do with the 


to 


question as to whether the suit shoulda co 


fore) 


forward in the California court, 


At tha 


moment that £ con sea ‘ Motor 


Leg tq me Pan . : oe Vee Pare 
or perers, wicther the pre-tricl discovesy 


. - Cask ye ey e Sen es 
and depositicns shall ba capticened fn tho 


Chapter X preceeding or in the Strte Court 


proceeding. 


I know that tho trustees cre going 
to proceed with all Gue diligenca, and r 
know that the plaintiff in ¢nece prose: din 
: : 13 is going to neécaed with due diligence. If 


14 anybody ehall drag their heels 


= 
oS 
ee er rere 


15 coma back hare to reinetat 


Ate the etey anc 


'* 


16 set down th: trisl ef the objections te 


17 the claim. 

Let us keep in inind, there ara 
parties in the California litication who 
are net before the Court. Thore is a 


proposed dichotcny of trial here, namely, 


try our trustees’ claim in California esa 


you tcuggestcad try the Fr-gre eluim here in 


aa eee 


this Court. Thee in and of itself Booncala 


of two trials, rather than one tris}, in 


—— = mene een ean ate eee etn, ennai endear eernporenenuee seeetpenpnen<encenen- entertain nn nen tape es oes 
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Sea a area ee errr ener nee mere nes 
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Scatce court in California. 

MS. WIENER: Iam not addrassing 
mysclf as to wh<cre the trustces ury thoir 
claim. I would suggest they might possibly 
bring it here. 

Regardless, I am not adér: 
myself to that. 

In terms of captioning 
District Court or State Court 
we are precluded from participation, 


your Eonor will take judicial net 


be hard=preesed to recall a trial Cate 
before your Honoy where a member 

Commission has not appeared, w 

10 they had a 

matter how small or insignificant the matinr, 


At this voint, we do not believe 


we should be duprived of participatisca, 


not given the sire of this claim and the 


impact that this claim esn have on shirte~ 


holders and on their participat: 


ae ae tn ney tt at et tn ae ee es So 


ARES 


Arter all, wo ara all here to sea 

a plan. 
COURT: I understand your 

position. 

Mr. iSSky, you wish to ke henrd? 

MR. YASSKY: I think that counsel 
for the Commission quite ably tried te 
bring aes your Honor the relevant 


considerations as to how important this 


claim is and how central jt is 


reorganizacicn. I won't reiterate thet. 

i think what your Honor is focusing 
on and what I hear from your Honor is a 
very practical aspect to this whole matter. 
How fast we can resolve this and where the 
best place is, 

Your Honor zeems to have pleeed a 
great deal of enphasis on the testimony of 
the two counsel thet testified as to what 
and how long they thought it would take én 
California. 

I would respectfully like to matie 
comments on that tcctimony. 


There has beon no diccovery taken in 


1 think it can 


-~ Ftd ik od £ o- -, tite. * 
are guésstinates 


ra a I 


time and show me thet asa result 


discevery, that you have shown at that tine 


that tha claim is de¢ mininis. 


Fm] Yr Comer 

5 fe ° 

th @ #N\ Desay de 
fy 


@Sse 
Yassky, 

California has a vcrocedure 

Sudgment, and as 

discovery, you can mova for summary 


a7 aa EO 


MP. YASSKY: We consulted with 


et ee tt ee ob 


y, 9 Se es 
the courts sre 


summary judgment 
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TRE CCURT: I tas also impressed + 


his candor that evin though he 


aavocate, he die net surmarily 


| 

| 

: 
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| 
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was @ total nullity. 


Aaqo 


MR. YASSKY: 
that he did not: wont to cast any aspersions 
on Califernia counss] who filed ¢he 
THE COURT: 
bankruptcy judse for 
he was only estimating it for purposes 
the deposit. 
MR. YASSKY: With respect to 
Length of time this 
their Glaim that they 
prove, our objection is i: WEY 


denial. 


They are gcing to have to case fotwasd 


and prove this absurd claim for $28 rdillion. 
Row long it will take, se don't knov. 
After ciscovery, we will all have a much 
better idea. All we are suggesting is 
you rstain control of this because 
sO central to this reorganization. 
If there is anv delay out there, 
want you to know stats be, and we went 


to have jurisdiction about that. re 


cooneratea and ts inctructcé Mr 


itn @ 


| 
| 
| 


! 
| 
} 
| 
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when ha left here on Pricay, in anticiration, 


q/ 


start getting un the papers for gc 
that Court. We don’t necd an ordar to 


to the California court as soon aa pos 


California court. 


ection 


months or [20 mont or a short pericd 


to go to Califernia. 

minimal, compare? to 

interest that 
costing every moni:h. Think 


to them to know thet. 


ASSKY: Forget I said thet. 
Strike that remark; just the fact of the 
interest in this case, and t 
shareholders 2 she interent of everybody 
in getting it finished. 

% COURT: That was countercd on 

on hand. 

YASERY: That is half. Thera 

in cesh, and a minimum of 


$250 million in cliziians. We 


ATA 
$666,000, and not $1 million. 
All I'm asking your Honor is to 
keep control of this matter and push discovery 
on this, and we will go out to California 
and get a determination as soon as the 


California court wants to decids it. 


Mayba we will go before a Judce 


sesame eiienritarreat te 
ae 


who likes to sit six months before 
dceiding. We will make the motion. 
THE COURT: Tz 


then come back in -~ 


MR. YASSKY: In the meantime, we 
ask to continue discovery end have thik 
Court retain jurisdiction. Lift the stay 


sh mde 
ow 


for the purpose only of preceeding in tho’ 


| 
| 
| 
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court. out there, ond to gets determination 
of how fast it can be done. 

In the meantime, let's go forward. 
We will stipulate to anything that is 
reasonable in terms of costs. 

THE COURT: Why do you 
discovery under the aegis of 
on your objections to the clain, 


than having discovery undcr the juricaace 


MR. YASSKY: Deraune Zt think your 
Honor has a much better picture of this 
entire matter. Fow central and impertant 
it is in tha second Nareint 
and,I submit, the most successful ona that 
will come out of this jurisdiction. If 


there is cocperation, wa will not have to 


sac tinction tara tatiap-teeancei lta tiled siete lnc canara et tee ats 2 


trouble your Honor with anything on this. 
We will preceed zs fast as possible end 
it over with. That is all we are 


asking. 


MS, WIENER: In addition, if ciscovery 


de conévcted under the eecgis of this Cour 


3 
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' 
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2 


the Commis 
may arc will participate in the determination 


of a clain of this 


Under the aegis of the Superior Court 


in California, w2 could not so partic? pate. 


ae haem mere eth Sat i ts ith ie i na te ee 


MR. ZIRINSHY: Your Honor, 
of commcnts. 

A couple of points, counsel for 
trustecs have consistently -- and I's 


appalled by this <-- they constantly iinpu 


AAdIA 


a 2 | ; 
i | eur good faith and our client’s goed 
: | 
: | faith. There is nothing in the record which 
_? 4 i a 
ee oo: Sustifies these accusations. 
| t= 5 : 
7. It seems to be that Mr. Yassky is 
6 * Wy Ae a ry do ryy code a } sa] 2 rye} 
© saying, “Woall, the trustees’ counsel an: 
' q trustees are going t» proceed in good 
8 : 
al faith, but if they don't do it, we are 
le | : 
7° | 9 going to come back and ict you know 
I 


can come 


the stay tad, because you 


proceeding with due dispatch. It seems to 


16 MR. SIRINSRY: I would merely like to 


note, fer tha record, that Esaro is also * 
& public company. Esgro is in the process 
of emerging from Chapter XI. The SEC 


took a very active role in the Chapter XT 


and filed a 328 motion in that case, cluining 


tiiis be treatcd in a Chapter X as 


ve 


ayn > bas %, ate 406 5 
opposed to a Chaptor xi. 


Atter months and months of litigation 
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2 meng - oe mh eee a Re mete ae lei te et ‘ ee ee ee ~ 


Aad ds 


in the California Bankruptcy 
advarsary ruling against thu SEC 
he California Court, the Chapter 2f 


ding had a plen filed and the 


f 


exe reviewed the plan and made no 


public interest on both 


in eee echt ak ln ete Ae Bie ht om! sn 


their cleibas in Californiu and Esgro 


compelled to prosecute jn New York. You 
have twice as much time davolived and two 
courts involved, having to deal with tha 
same issues ané twice as much expense 
Luvelved. 

For ihe ere to come in and clain, 


especially in ths light ef the fact that 


it de not elear wtather a fina determination 


comer een a temmann ntes sammtratereteeh Ba itatte alts | at athe eset MM cate: ates BAR ree Oa 8 


would b2 rcached more quickly here or an 


California, for the SZC to jump to the 


conclusion without knewing the facts ana 


gainst the public interece 


Aare | 


this ection to proceed in Califcrnia 
s 


ah allt nhianee ks a 2 en ee: att a 


wiih all due respect to 


isi eet i 5 einen cate Stet 


Wiener, absurd. 

MS. WIENER: I think counsel has 
migstated our position. 

MR. ZIRINSKY: I don'% believe co, 
and I think the record will bear me our. 

as fax as relinquishing control cf 

it is agreed that this Ceurt 
n control. In the event it gets 

bogged down in California, ches case will 
sme back here. 


In terms of discovery, it is 
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ridiculous to have discovery being procecded 
with in two different courts. Ne have 
ayceed to stipulate that a 


can be proceeded with, and any discovery 


ee Ant te A nt ME 8 6 ss NE nt CE i A 


thet is required in addition to that can 

preceed in the california court. We ara 

agreed to stipulating that all discovery, 
less, all discovery can ka used if 

a trial is oither in California or in this 


Court. 


~ see no basis upon which the 


; 
i 
i 


dc sahihae sartcthele. tes Each bd tk annie Sian. too ta ane satel el A 9 


Sicenenien ss itt Lara ab erate les ae whe 


AAQT : 
: fa 


object to that set of aground 
forvard on discovery. 

T think that heatoe tiv 
the srC should consider 
will be 

expenses of administration in this ca: 


should the claims of Esgro and the cla 


You have to pay two counsel fees 
ahd witness costs and expanses in two 
you hove to pay transcript 

wo different cases. hous and 


shat, you have a waste of 


ie totally 


thre courts have 
where you have claims arising frem the 
same series of transacticns, thoy should 
bofore one Court, where all 
the parcies can ba brought together and 
all tho clains rasolved in” one ball of 
ai end cannplete doterminatica 


can b: made ard 


of all of this, that the argume 
here today are basically witho 
MR. ARONSON: 


Eoror? 


Your Honer, T am not going to 


she merits of the 


institutional lenders 


to the fern of 

assume that your honor is yoing to adh«are 
49 the prelinminar fewa that you expressed 
on Friday. 

Tin COURT: Yes, everything I have 
heard today only fortifies my opinion 
expressed at 

ONGON: Tam going to addzcss 
mysel£ to th ncond and third deeredal. 


paragraphs, and whet fF understand 1 


he countiororéer by the trustesc. 


wa 


My firm is not diene te a proposed 
order by Esgro and I have some idca of what 
it says -- 

XY don't think we have tc 


a 


ccncern our es with the provosed counter- 


an a erent ee Mee mam amet ar 


order. 


MR. ARONSON: I am going to say this: 


hvetcakedntinas alata ta trian tee hie 


* e434 
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an application made 


reaceés 
conducted and completed on an exp 
basis. Such lansgunge is vaque, and that 


is not goinc to solve any problems. 
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I would suggest that the second 
decredal paraqraph ke deemed as to unless 
the California covrt grants a preference 


and there is a trial date set within a 


en st ne hl St ie 


period of time directed by your Honor, 


then this Court will rctain juri 
ovar the matter ard as far as the pretrial 


procecdings, they too bz completed within 


a particular puriod of «ime, rather than 


Ea 


retaining diction £ the sole 
purpose of having the parties come back to 
your Honor. 
THE COURT: What date do you suggest 
being the terminal date in this caso? 
MR. ARONSON: I cannot suaqaest a Gate, 
TEE COURT: Because you don't know 
anything about the case, 


MR. ARONSON: Mobedy seems to know. 


THE COURT: Messrs. Sherwood and 


Eeltzman know about it. I think all o€ 
this talk about putting in terminal dates, 
as Mr. Yasshky said, gat the discovery end 
inspection over with as soon as yrossible 
and then we will kuow where ws stand. 

MR. ARONSON: Where do se stand if 
a C4lifornia court refuses to ¢xant tho 

Plication for preference? 

THE COURT: I rather surmise thae | 
Mr. Yassky may consider coming back in 
here, calling that to my attention and 
then asking that the stay be reinstated 

Am I correct, Mr. Yassky 


MR. YASSEY: Yea. 


-—eceemeneeneonse etna OA et 


nen reno ener ee A 


| 
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cere en met ti nae ee 


one yan annie noneneroeneamat 


Tt is our under- 
eranding as well. 
THE COURT: IZ eantt apcone bad fal 
on the part of the plaintif 
hey are going to crag their 
California court. 
On tha record, I have 
my very respectful request to the 
California couct that they do recognize 
t reorganizations 
the histery cf the American bankruptcy 
system. Maybe it will carry some weight. 
May sy will give it a preference. 
Moither ef the attorney s hie hed such 


experience before. 


application for a preference, T 


the testimony that one of then said, 


would give it 
i'n 
of a terial of 
hefore tivo years, otviously I'm going to 


have to carve ovt a sufficient pericd of 


A Z0R 

time to try it, 

Meanwhils, however, it appears 
to me that ther: 

sievld not commence and 
erossible in the 

California case, and the parties will 
report beck to me on the results of the 
motion for & preference. They can coma back 
and complain to no if thers 


of dilatoriness on the part 


he ace ee he arate ee em neem nme aS ms ct ae tenis seal anes nei be tens hee a 


ox instructions to the 
exrustee to move a little mora expeditiously. 
I don't intimate that I have the slightest: 
suspicion chat such will happen, 


MR. ARONSON: I don't accuse either 


counsel of keing dilatory. I am cnly concerned 
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that we will have the gare prohlen that we 
ork. It is a burden on any 


State or Federal, to ask the 


“ 
AN eo ak a hb ol eh nh Le 


z 
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Court to carve out five or six or eight 


Weeks to try any issue, 


is aig ame Pe Tm ' 
hecause of your Nonor's 


remarks that this 

unpreecdented in the history of tha 
American Bankruptcy Systcn. We that 

a Bankruptcy Court should be the Court that 


shoulic yule. 


‘ 


hy should a California 


wae S dicta anrenhiedaienes Td 
tiwe Py dean icais « \ 


court grant a prefcrence and give six or 


four weeks to htar ac 
Geeply concerned it 


the Southern Dist 


pein eer ee wre 


\ meee renee etn abhi sh sa aot 


WIEHER: Why should it, if this 
£? wobody knows how long the trial 
will take. 
THE COURT: I eam only refer you to 
Mr. Yassky's very sensible comme 
one is going to know until the D & I 


been cempleted." Ecth of the attorneys 
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| 
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tified indicated there is 
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MS. WIINER: In the interin 


out in California. The three depositions 
have beon noticed for the California arca -- 

“R, CARPCIT: One has been noticed 
for New York. 

ve Getermine writ 
the California court 

May OY isay prot gra shovld not this Court 
retain the aegis over the discovery? 

We do have Rule 16103, w 


be implemented, perhaps if your Fonor's 


calendar does not have the time, perhaps a 


special master could bs appointed. 

THE COURT: Off 

(Discussion off the record 

THE COURT: Of course, any of tho 
partics are frac to make an application 
to an appropriate court for the 
appointment of a special master. 

I may ask the 
honor, I think this 


such inpoxrtance that I 


a. 


ton minutes of your Honor! 


threugh four o 


lie COURT: I 


HE COURT: What is the 


wnat cubseyer asked an 


Shall 


beon granted? 


The préevedling parties -- 


MR. YASSRY: We can stdipulzte it 


oan 


4 ne Soe 1 thee + ne 
15 Unpertant 


parasraph -- the ¢sr 


weve 


ley 
Ne we 


the sere 


° Wie 
the thir 
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mt substantially it is the sane. 
looking at the third décredal 
cur proposed order, "That 
all discovery and pretrial prececdings, 
toth the procecdir ;s instituted by the 


trustees on their MlLications and in 


= 
ws 


California prececding, be conducted and 


» 


completed on an expedited 


’ 


gre interesccc in time 


COURT: Why do I have to put these 


Saia it 


Becauce they have 


<n ed eel. 


in their paragraph, and 
suggest that the implication 
is going to have an 
4 


this proceeding. 


All we are. saying is, we have already 


er en eer re a ad 


~ 


noticed discovery in April and ‘there has 


already keen a siven-week delay. If we 
echedule that has 


are thas much 
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£ this coes out to California 


Tes 
ZUR LY BY, 


f 


already stipulated thet we will preeecd 


tay nhs 0 cast mmniateimeniec-atrontennel tite son: s:etioeteniia cnt tithltaty: tiatithe etin snail lt ileal = 


on the basis that notice ef depositicns 


THE COURT: It did not cay it, but 


the minutes. sey it. Do you assume 


2 the ents emma emcee al te as 


=a oe fe Sa ae eo fo ds ~ ¢o 
Ag a he OLnclL GCUCOLNEe ys 


that you are dez 
MR. YASSKY: If f can ask the 
boys,” your Honor, dose ’nio moan 
that the interretatories that we serves 
and the notice of deposition we 
will be answered in the tine specified 
in the 


delinquent. 
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ure dear: svcd in eccordance wit! 


have what 


Califecuia practkice? And we 
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Wo have depositions and interrogatories? 

Can vcou tell me when the interrogqaterics 
will ha answered? 

MR. ZIRINSKY: IT cannot say for sure, 
but I would impress upon Mr. Sherwood £hst 
he must expedite as soon as possible and 
have his clients resnponé to the interrog- 
atories as quickly as possible. 

TE possibie, I will have hir call 
Mr. Yassky and arrance a time upon which 
the interrecatories shall be answered. 

With regard to the depositions, 
the timetable -- 

THE COURT: The time has passed. I 

: attorneys in California 
are going to accommcedate themselves to 
their own time schedules and what they 
must realize are the exigencies of this 
particular Litdeation. 


I believe & wade inquiry of the 
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attorney whether he could assure us that 
his office was sufficiently manned to get 


this case a priority. I think he said they 


have 125 attornevs in the firm, 
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,60.-sene-odd of whom are 
nn, RININGYY: One of the depositions, 
which is noticed here in Now York, is a 
deposition of Esvra hy Mr. rank Esgro, 
nigank of California, 
We would reguest that the attorncy. 
“rustes, tnat their Esqro dcposition 
aken in California by Mr. Holtzman. 
MY. eaten st 
M2. YASSIY: Wea have no problem as 
long as it is on the date it fi 


ecsheduled for. Fs has had two months’ 


imc to answer 
interrogatories is past due. 
MR. ZIRINSKY: I am suggesting that 
I will have Mr. Sherwoed call you this 


afternoon, Mr. 


* 


you a mutually cenvenien 


. 


for 


is goine to bh: tvailable on that 


and time. 


myo cement: We are in a morass 


wateh we have already discussed. When the 


ties who are going to ba charced with the 
cceponsihilicy for the trial of tha cazc 


side is not: conducting 


parties can come 


attorney in Ca 


for a stay, 2nd I will hear the parties. 


MR. YASSRY: All I subait, your 


Yonor, is thet everything that has b 


A upon so far is encompassc 


antl fourth paragrephs. 


fift) paragreph -- 


erder siqne’? 
Are you willin 


mm, ZIRINSKY: ‘Tha problen 


ca acter ee OD OS te 
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muse coue?: Any objection to 
Mr. Yese:y? 
YASS: No problem with that. 


TYR COURT: Good, “Mrxt paraqrapa. 


pie ie) 
he Sade le 


your Honor. 


ere cour’: Fine. Next paragraph 


eTeRTcSrvy: The only thing ¢ 


would cenment with rega to this paragraph, 


= 8 . iJ 
discuvery is 


procecd in California. 


wR, YASS!Y: that does "In Califer 


Stale ddan dat 


on 4 


e underkaks fo reragin discovervy and 


to 


ni 


a“ 


within the proceedings on 
to claics, but rather, they will 
D&I in the California lawsuit. 
TY think Ehet + 
is a probicin, 
but until it is cinally resolved where 
‘his is going to be tried, and that hes 
not been deterrijncd 
this order is 
go forward in 
being stayed, | 
re-staycd on a showing, either chet the 
attorneys in California for the plaintif*’ 


are being delatory, or that it is not 


feasible to get un early trial in 


£ixst paragraph. 
o they ere 
going to go forward with the suit." 
1M], ZIRINGKY: Coulea we insert the 
worm, "to allow “hc California pree_sding 
to procc.d?7” 
Xt just says modified. 


mae ne . — Laniimwnn 4 pice co eve 
TIT COURT: bu you intend to start 
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j 
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JUNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In re 
WINTERSTATE STORES, EINC., et al., 
Debtors, 


NHIRVING SULMEYER, as Receiver for the Estate 
Hof ESGRO, INC., a Debtor in Chapter XI, 
ig 
i 
i 
| 


Plaintiff, 

Vv. Reorganizaticn 

Nos. 
JOSEPH R. CROWLEY and .HERBERT B. SIEGEL, as 74 B 614 = 802 | 
Reorganization Trustees for WHITE FRONT STORES, 
HWINC., a California corporation, WHITE FRONT 
COSTA MESA, INC., a Delaware corporation, WHITE 
PRONT DOWNEY, INC., a Delaware corporation, 
WHITE FRONT THOUSAND OAKS, INC., a Delaware cor- 
georetion, WHITE FRONT SOUTH SACRAMENTO, INC., 
ja Delaware corporation, WHITE FRONT LA MESA, 
HWINC., a Delaware corporation, WHITE FRONT 
PORMLAND, INC., G Ceinware corscraticn, “Elite 
JFRONT SAN JOSE, iNC., a Delaware corporation, 
WHITE FRONT SUNNYVALE, INC., a Delaware cor- 
iporation, WHITE FRONT SACRAMENTO, INC., a 
Delaware corporation, WHITE FRONT PLEASANT 
HILL, INC., a Delaware corporation, WHITE 
|}PRONT FRESNO, INC., a Delaware corporation, 
[WHITE FRONT SOUTH SAN FPRANCISCO, INC., a 
Delaware corporation, WHITE FRONT NEWARK, 
INC., a Delaware corporation, WHITE FRONT 
RICHMOND, INC., a California corporation, 
WWHITE FRONT TACOMA, INC., a Washington cor- 
poration, WHITE FRONT SEATTLE, INC., a Wash- 
ington corporation, WHITE FRONT BURIEN, INC., 
ja Washington corporation, and INTERSTATE 
HDEPARTMENT STORES, INC., a Delaware ccorpora- 


Defendants. 
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STIPULATION 


’ 


It is hereby stipulated and agreed to by and between the 
! ndersigned that the documents submitted herewith under separate. 
flcover are true and complete copies of the following: 

1. Agreement between White Front Stores, Inc. ("White 
Hrront"), and Prancis J. Esgro, dated December 1, 1962. 


A BIW 


2. Amendment to Agreement and License Agreements, 
ated November 29, 1963. 
3. License Agreement - Jewelry, cameras and photo- 
raphic equipment; unsigned; dated , 1963. 
4. License Agreement - Sale of liquor and gourmet 
foods; unsigned; dated , 1963. 
5. Second antec to Agreement and License Agree- 
ents, dated May 18, 1964. 
6. Third Amendment to Agreement and License Agree- 
ents, dated July 21, 1964. 
7. Fourth Amendment to Agreement and License Agree- 
ents, dated July 18, 1968. 
8. Option Agreement, dated July 15, 1968. 
9. Amendment to Fourth Améndment to Agreement and 
it icense Agreements, dated February 28, 1969. 

10. Amendment to Agreeme and License Agreements Re- 
plating to Operation of Jewelry and «:mera Departments in Pacific 
Taocchwest Stores, California afd other Western States, dated De- 
lcember 1, 1970. 

ll. Letter from Harry Epstein to Prancis J. Esgro, 
;dated January 15, 1971. 

12. Amendment to Agreement.and License Agreements Re- 
! ating to Liquor Departments, dated December 1, 1970. 

13. Amendment to Agreement and License Agreements Re- 

zing to Operation of Residential Interior Departments, dated 
| December 1, 1970. dil 


14. Residential Sateriore License Agreement; unsigned; 


jating to Operation of Bedding Departments, dated Marci. 6, 1971. 


undated. 
15. Amendment to Agreement and License Agreements Re- 


A 220 


License Agreement - Bedding Departments; unsigned; 

i undated. 

17. Memorandum - Esgro, Inc. ("Esgro") - White Front; 

dated July 10, 1971, 

18. Letter dated July 7, 1971 supplementing Amendment 
Ics Agreement and License Agreements Relating to Operation of 
| Residential Interior Departments. 

19. Letter dated August 13, 1971 from White Front to 
Esgro, concerning Long Beach Store - Residential Interiors. 
20. Sixth Amendment to Agreemei:t and License Agreements 
i Relating to. Liguor Departments, dated June 29, 1972. 

21. The complaint of White Front filed on February 15, 


~ 


1973 in the Superior Court of the State of California (the "Cali- 


|fornia Lawsuit"). 
} 22. The answer of Esgro and various others in the Cali- 
Heocnts Lawsuit. 
23. Esgro's cross-complaint in the California Lawsuit. 
24. White Front's answer to Esgro's cross-complaint. 


25. White Front's proof of claim in Esgro's Chapter XI 


26. White Front's amended proof of claim in Esgro'‘s 


Chapter XI case. 


lh ; | ; 
i 27. Order of the United States District Court for the 


| 
; Central District of California (the "California Bankruptcy Court") © 


“entered on May 7, 1973. 


i 28. The California Bankruptcy Court's memorandum »pinion 
ti 
of January 23, 1974. 


| 
29. Esgro's proof of claim (Claim No. 7273A) in the 


Defendants’ Chapter X case. 


‘BEST COPY AVAILABLE 


A 3a | 


30. Order of the United States District Court for 
the Southern District of New York fixing the date for filing 
of claims in Defendants' Chapter X case. 

' 31. Trustees’ objection to Esgro's claim (Claim No. 
7273A). 

It is further stipulated and agreed to by and be- 
tween the undersigned that any objections to the introduction 
into evidence in the within adversary proceeding of said docu- 
ments are hereby waived. 


Dated: New York, New York 
May 21, 1976 


| 

| 

| WEIL, GOTSHAL & MANGES 
Attorneys for Irving 
Sulmeyer, as Receiver 

for the Chapter XI 


’ Baste v 
Estate st Esgrs, inc. 


. 767 Fifth Avenue 
H New York, New York 100272 


(212) 758-7800 


SHEA, GOULD, CLIMENKO, 
KRAMER & CASEY 
Attorneys for Joseph 
R. Crowley and Herbert 
B. Siegel. Reorganiza- 
tien Trustees 

330 Madison Avenue 

New York, New York 10017 

(212) 661-3200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CN te ANT: tee ee ae ee eentmen o 


INTERSTATE STORES, INC., et al., 
Reorganization Nos. 
Debtors, 74 B 614-802 
IRVING SULMEYER, as Receiver for 
the Estate of ESGROL INC., a 
Debtor in Chapter XI, ORDER 
Plaintiff, 
wi 


JOSEPH R. CROWLEY, et al., 


’ 
= Te a cee ee eee amiga on an se eS a me 


Defendants. 


Plaintiff having instituted an adversary proce. “a, 


¢ ete ae ome sw 


pursuant to Rule 10-601 vy filing 2 complaint seeking, inter alia,, 
modification of this Court's stay of suits as contained in its 
' June 13, 1974 order as amended by an Order dated October 20, 1975 
so cs to permit the prosecution by plaintiff of a certain cross 


. complaint presently pending in an action commenced against Esgro, 


_Inc., and others by White Front Stores, Inc. and others in the 


‘ Superior Court of the State of California, County of Los Angeles 


(No. C50105) (the “California Proceedings") ; 


AND, issue having been joined, this Court having hel 
a trial on May 21, 1976 and having considered all of the evidence 
presented by the respective parties at said trial and having also 
heard the Securities and Exchange Commission and Zalkin Rodin & 
Goodman, attorneys for the debtors' institutional lenders, in 


opposition to the relief demanded in the complaint; it is hereby 


The next page is A334. 
A ZaS 


\ 
ORDERED, that the stay of suits contained in this 
Court's June 13, 1974 order, as amended, be and the same hereby 
is modified but-oniy tothe extent indicated herein; and it is 


further 


< me teeters ames <6 


ORDERED, that all parties to the instant proceeding be, 
and they hereby are, directed at the earliest possible time to 
make an appropriate application to the Superior Court of the 
State of California, County of Los Angeles seeking an order 


advancing the trial date so as to obtain the earliest possible 


to ee me nein ye mee ee me 


trial of the California Proceedings; and it is further 


ORDERED, that all discovery and other pre-trial pro- 
ceedings in both the proceeding instituted herein by the Trustees 
on their application to — gee 7273A of Esgro, Inc., 
ty feat ajar neds WO 7 “ged 
(the "Trustees' Proceeding" {ana in the California Proceedings 
be conducted and completed on an expedited basis; and it is 


. further 


ORDERED, that all discovery and all pretrial proceedings, 
including but not limited to requests for admissions, either 
“heretofore or hereafter commenced in either the Trustees' Proceed- . 
‘te or in the California Proceedings, may be used in both of said 
‘ proceedings, both parties having heretofore agreed to this provi- 


- sion of this order; and it is further 


ORDERED, that the parties report to the Court on or 
, before July 8, 1976 for the purpose of advising the Court as to 
the progress of discovery proceedings and the result of their 
application to the California Superior Court for an order advanc- 
ing the trial date of the California Proceedings; and it is 


_ further 


| 
i 
{ 
{ 
i 
i 
| 
i 


A 3 34 
ORDERSD, that, except to the extent otherwise indicated 
herein, the relief requested in the complaint herein be and the 


same hereby is denied in all respects. 


Dated: New York, New York 
May 26, 1975. 
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Bankruptcy Jfidge 
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UNITED STATES DISTRICT COURT 
. SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802, 
Inclusive 
INTERSTATE STORES, INC., formerly 
. Known as INTERSTATE DEPARTMENT 
‘STORES, INC., et al., ORDER TO SHOW CAUSE 


Debtors. 


Upon the annexed affidavit of Daniel L. Carroll, sworn to 
i June 3, 1976, and sufficient cause appearing therefor, it is 


f ORDERED, that the claimant, Es-ro, Inc., show cause 
| before the Honorable Edward J. Ryan, Bankraptcy Judge, at the 

" united States Court House, Foley Square, New York, New York, Room 
1236, on the day of June, 1976 at o'clock, ox as soon 


| thereafter as counsel can be heard, why an order should not be 
j 


entered herein pursuant to Rule 737 of the Rules of Bankruptcy 
Procedure and Rule 37(d) of the Federal Rules of Civil Procedure, 
| striking Claim No. 7273A of Esgro, Inc. and directing Esgro, Inc. 
ite pay the reasonable expenses of the Trustees, including attor- 
i neys’ fees, incurred in connection with this motion, upon the 

) ground that Esjro, Inc. has failed and refused to appear for the 
 Gripusitios upon oral examination heretofore noticed by the 
Trustees by notice dated April 9, 1976, and for such other and 

« further relief as to the Court may seem just and proper; and it 


- dis further 


ORDERED, that personal service of a copy of this order 


and the papers upon which it was granted upon Messrs. Weil, 


| 
| 
| 
| 
| 
| 


. Gotshal & Manges, attorneys for Irving Sulmeyer, Receiver for the | 


' estate of Esgro, Inc., on or before June , 1976 at 


Ht 


co. eee re) é) 
Aa3c 


and service by mzil upon Richard C. Greenberg, "eMarco, Barger, 


'Beral, attorneys for Irving Sulmeyer, Receiver ror the estate of 


Esgro, Inc. and Joseph Sernfeld, Esq. and Gibson, Dunn & Crutcher, 


attorneys for Fegro, Inc., on or befoxe June » 1976 shall be 


deemed good and sufficient service. 


| Dated: New York, New York “ 


i June » 1976 ’ 


i 


H 
Bankruptcy Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X Reorganization Nos. 
74 B 614-802, 
Inclusive 
INTERSTATE STORES, INC., formerly 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 


Debters. 


STATE OF REW YORK 


COUNTY OF NEW YORK } 


DANIEL L. CARROL, 1 -ing duly sworn, deposes and says: 

1. I am an attorney associated with the firm of Shea 
Gould Climenko Kramer & Casey, attorneys for the Trustees in the 
above referred to matter. I make this affidavit in support of 
the Trustees' motion for an order striking Claim No. 72734 of 
Eagro, Inc. pursuant to Rule 737 of the Rules of Bankruptcy Pro- 
| eedure and Rule 37(d) of the Federal Rules of Civil Procedure. 
. This motion is based on Esgro, Inc.'s failure and refusal to ap- 
' pear for a deposition originally noticed for May 24, 1976 and 


adjourned by consent to June 2, 1976. 


2. On April 9, 1976, an application seeking to expunge 
. Claim No. 7273A of Esgro, Inc. waz filed and served. The appli- 
cation was returnable June 13, 1976. Concurrent with the service 
of that application, various discovery proceedings were institute 
by the Trustees, including the service of Interregatories and a 
Notice to Admit. At the same time, a notice to take the deposi- 


tion of Esgro, Inc. by Prancis J. Esgro, its President, was 


served, setting the Geposition for May 24, 1976. 


3. On April 26, 19576, I received a telephone call from 
Lawrence Mittman of Weil, Gotshal & Manges. Mr. Mittman indi- 
cated that his firm would be representing Esyro, Inc. in connec- 
tion with the Trustees’ application to expunge Claim No. 7273A 


and requested an adjournment of the various discovery proceedings.. 


I told Mr. Mittman that I would agree to an adjournment but that 


i 

| 

because of the importance of the application and the need to ob- | 
‘ 


tain an expeditious adjudication of Esgro, Inc.'s claim, I would 

agree to only a short adjournment. After some discussion, I agreed 

to a two week extension of time for Esgro, Inc. te respond to the 
Interrogatories and the Notice to Admit, upon the condition that 
no further adjournments would be requested. I also agreed to a4 

two week adjournment of Mr. Esgro's deposition, i.¢., to June 2, 
1976. Following my conversation with Mr. Mittman, I prepared a 
stipulation setting forth sii neeneie reached and forwarded it 
to him for signature. A copy of my April 29, 1976 letter, as 

i well as the stipulation, is annexed hereto as Exhibit A. I am 

; informed that a few days later Mr. Mittman called Lester Yassky 
of my firm and told him that, despite his prior agreement to the 
matters set forth in the stipulation, the stipulation would not 


be signed. 
C—O 


4. On May 11, 1975, Esgro, Inc. served a summons and 
complaint under Rule 10-601 for modification of this Court's stav : 
as contained in its June 13, 1974 order. The complaint sought 
judgment modifying the stay so as to permit Esgro, rhe. tc pro- 
seed with the cross-complaint asserted in an action pending in 
the Caiifornia Superior Court (the "California lawsuit"), dis- 
missing the Trustees’ objection to the allowarce of Esgro, Inc.'s | 


claim and enjoining the Trustees from commencing or continuing 


with pre-trial discovery before this Court. At the same time, a 
temporary restraining order which would have stayed pre-trial 
a@iscovery previously commenced by the Trustees was presented to 
the Court for signature. At the hearing on May 11, 1976, the 
Court declined to enter an order staying discovery but directed 


that the trial of Esgro, Inc.'s complaint be had on May Zi, 1976. 


5. On May 21, 1976, the tz.il om Esgro, Inc.'s complaint | 
commenced. Esgro, Inc. presented evidence through its California | 
counsel, Arthur Sherwood of Gibson Dunn & Crutcher, to the effect | 
that a trial of the California lawsuit coul« be had in the 
California Superior Court within approximat:,y eight months, prom | 
vided the California Court granted a motion fox an order advancing 

; the trial date. Mr. Sherwood also testified that it was Esgro, 
Inc.'s intention, as well as his, to get the California lawsuit 
to trial as expeditiously as possible. Tne Trustees presented 
5 awd - evidence, which was uncontradicted, temonstrating that it was 
abe —— ne ies 
“At : . necessary to obtain an adjudication of Esgro, Inc.'s claim before 
asi any feasible plan of reorganization could be formulated and that 
ign! 


be?) the pendency of Esgro, Inc.'s claim No. 72734 was the only real 
v a esses ! — 


' impediment to the formulation of such a pian. 


6. On May 26, 1976, this Court signed an order medify- . 
ing the stay of suits contained in the June 13, 1974 order sc as 
to permit the parties to make an appropriate ap>lication to the 
Supericr Court of the State of California seeking an order ad- 
vancing the trial date of the California lawsuit. That order 
also provided "that all discovery and other pre-trial proceedings 
in both the proceeding instituted herein by the Trustees on their 
application to expunge Claim 7273A of Esgro, Inc. .-.. to the 


extent heretofore noticed or served and in the California Proceed 
=—_— 


| 
| 
| 
| 
{ 
| 
| 
| 
! 
| 
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ings be conducted and completed on an expedited basis." During 
the course of the proceedirgs, the Court was informed by Esgro, 
Inc.'s attorneys that the reason Esgro, Inc. had not pressed its 
counterclaim in the California lawsuit was that its Chapter xI 
proceeding required its full attenticn but that there was now no 
reason why discovery cculd not proceed on an expeditious basis in 


that an order had just been entered by the California Bankruptcy 


. Court approving Esgro, Inc.'s plan of arrangement. 


10s meemeeniinsiets mites aes Ween aaa manent: wane: 


7. Om May 27, 1976, 1 had a telephone conversation with 
‘Mr. Sherwood of Gibson Dunn & Crutcher in an attempt to set up a 


‘discovery schedule. I reminded Mr. Sherwood of the deposition of 


(Mr. Esgro scheduled fer the following Wednesday, June 2nd, and 

' asked him if Mr. Esgro would be appearing for that deposition. 

Mr. Sherwood replied that he would have to check on Mr. Esgro's ; 
| availability and get back to me. I note that although Mr. Esgro's 


| deposition had been noticed for New York, we had, in order to 


' accommodate Mr. Esgro, agreed to take the deposition in California 


i 
a 


» Priday afterncon, May 28, 1976, and was informed by him that Mr. 
' EBsgro would rot be available for his deposition until the first 


week in July. Mr. Sherwood explained that the funding of Esgro, 


H 
| 
i 
| 
| 
i 
H } 
f 8. Not having heard from Mr. Sherwood, I called him on | 
| 
! 
| 


“Inc.'s Chapter XI plan was set for closing at the end of June and 

| that Mr. Esgro would be forced to spend his time attending to the 

: Getails of the closing, including the funding of the plan. tI toldi 
Mr. Sherwood that we wished to proceed with Mr. Esgro's deposition! 

, before the first week in July. Again, in order to accommodate Mr. 
Esgro, I suggested that we might be able to at least begin Mr. 
Esgro's deposition by proceeding for a day or two early in the 
week of June 7th. I explained to Mr. Sherwood that in this way I 


could proceed with the devosition of two witnesses, Mr. Epstein 
and Mr. Wood, which had also previously been noticed, but that I 


did not wish to proceed with these depositions until I had at 
least commenced the deposition of Mr. Esgro. Mr. mek & res~- 
ponded that he would speak with Mr. Esgro about this possibility 
and would get back to me. By letter dated Ma~ 28, 1976, Mr. 
_Sherwood confirmed this conversation stating tae: ne would check 
"wer. Esgro's availability for early June and stave” *"early July 


«would be available in any event."* 


9. On June l, 1976, I called Mr. Sherwood but he had not 
‘been able to reach Mr. Esgro and, thererore, could not give me an 


, answer with respect to Mr. Esgro's availability in early June. 


+ On June 2, 1976, Mr. Sherwood called and told me that, despite 


t 
— earlier assurances that Mr. Esgro would in any event be avail- 


able the first week in July, he would not now be available for the) 


i 


' deposition until the week of July 26th. I informed Mr. Sherwood 
: ‘that this was unacceptable and that we would have to take what~ 


I 


t 
te 


4 10. I respectfully suggest that the above recited facts 


} 
| 
i 
{ 
| 
‘ever action we deemed appropriate. 
| 


| demonstrate that our apprehension with respect to the deluys that 
iwould be encountered should the stay be lifted were fully justi- 


| fied, e most important discovery to be had in this case is the 


‘wait alinost two months before even commencing that deposition. 
‘In view of the importance to the estate of an early adjudication 


- of Esgro, Inc.'s claim, as demonstrated by uncontradicted evidence, 


. 


t i 

deposition of Mr. Esgro./ However, we are now being asked to | 
| 
e 


ie. Sherwood's letter was not entirely accurate in summarizing th 
" various conversations; but I will not go into detail in this re- 
‘gard in that said details are not relevant to this application. H 


at the May 21, 1976 trial, and in view of the importance of Mr. 
Esgro‘s deposition to such an ear! ijudication, I respectfully 
‘gubmit that the delays now being encountered are inexcusable and 
‘ghould not be countenanced by this Court. Esgro, Inc.'s apparent 
jindifference in proceeding expeditiously with the adjudication of 
its $38,000,000 claim warrants, I respectfully submit, the relief 
4 


requested and I, therefore, request that the instant motion be 


SEES Se ee 


; granted in all respects. 


! 
i 


ul 


: 


| Sworn to before me this 


tt a 1976. 
i “e 


° - 


Lawrence: Mitinan,. Esq: 

.. Weil Gotshal «. Manges.- 
767. Fifth: Avenue sith" 
- New York, .W ie “ork 19022" 
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_ Esgro Iinc., Clain 
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0 ‘adjourning the.various discovery proceedings relative ‘to poe 
meets ‘above- referred. to matter. /-Please sign and return the oeaqinel 
Brn. " and_one- copy. to me. 23% ek : apie 
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‘ UNITED STATES DISTRICT. COURT 


SOUTHERN DISTRICT OF NEW YORK 


Reorganization 
INTERSTATE STORES, INC., formerly Nos. 74 B 614-8C2 
known as INTERSTATE DEPARTMENT Inclusive 


i STORES, INC., et al., 


eect eer een ee meena nes me meee * 


ne 


spree ent sett oe 


ee 


Debtors. STIPULATION 


IT IS HEREBY STIPULATED AND AGREED by end between thi: 


undersigned attorneys that: 


(a) The time for aha tinaerik Esgro, Inc., to respond 
to the Interrogatories To Claimant Esgro, Inc., 
(Claim No. 7273A) dated April $3, 1976 is ex- 
tended to and including May 24, 1976 and that 
claimant Esgro> Inc., will not request any 
further adjournment of the time to respond 


to said interrogatories. 


The tine for claimant keno, Inc., to respond 
to the Notice To Admit dated April 9, 1976 

is extended to and including May 24, 1976 and 
that claimant Esgro, Inc., will not request 
any further adjournment of the time to respond 


to said Notice To Admit. 


The Seposition of Esgro, Inc., by Francis J. 
Esgxo noticed fox May 24, 1976 is adjourned to 
June 2, 1976 at the same time and place set 
forth in the Notice To Take Deposition dated 


April 9, 1976. 


ST COPY Anam, 


qorn ceeenny een nesenenen wae o—emnenem cone cermncemcaaweranoen fromm free me HE 


| 
/ 
| 


a9 
; AZAS 


Dated: New York, New York 


April 1976 


WEIL GCOTSEAL & MANGES 


By: 
A Member of the Firm 
Attorneys for Claimant 
Esgro, Inc. 
767 Fifth Avenue 
New York, New York 10022 


SHEA GOULD CLIMENKO KRAMER & CASEY 


se 
By: oa eal 


A Member of/the Firm 
Attorneys fpr feustees 

330 Madison Avenue 

New York, New York 10017 
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UNITED STATES BISTRICT COURT 


SOUTHERN DISTRICT Or NEW YORK 
(In Bankruptcy) 


INTERSTATE STORES, INC., et al., 
Debtors, 
= * eeeiust = 
IRVING SULMEYE?, as receiver for 
the Estate of ESGRO,INC., a 


Debtor in Chapter <i, 


~ against - 


JOSEPH RK. CROWLEY and HERBERT 5. 


Defendants. 


U.S. Courthouse 
Foley Square 
New York, New York 


June 4, 1976 
10 o'clock, a.m. 


BEFPOR B&B: 
HON. EDWARD J. RYAN, 


Bankruptcy 
RAYVID REPORTING SERVICE 
CERTiFien SYTENCTYPE REPORTERS 
130 NASSAU STREET 
HEW YORK, N.Y. 10038 


3877 
CORTLAND? 7- 3658 
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APPEARANCES: 
SHEA, GOULD, CLIMENKO, KRAMER & CASEY, ss said 
Attorneys for Trustees, 
330 Madison Avenue 
New York, New York 
BY: - LESTER YASSKY, Esq., of Counsel. 
WEIL, GOTSHAL & MANGES, ESQS., 
Attorneys for Plaintiff, Esgro, inc., 
767 Fifth Avenue 
New York, New York 
BRUCE ZIRINSKY, Esa., of Counsel 
~- and = 
LAWRENCE MITTMAN, Esqe, Of Counsel. 
SECURITIES AND EXCHANGE COMMISSION 
26 Federal Plaza 
New York, New York 


MERYL WIENER, of counsel. | 
| MEY ZIRINSKY: Your Honor, I am not 
quite sure why we are here this morning. t 
do have some papers that were sent to my office 
yesterday afternoon by Shea, Gould, Attorneys 


for the trustee. 


THE JUDGE: You have read them? 


MR. ZIRINSKY: Yes, I have read them, 
Your Honor. 

THE JUDGE: You were informed by 
counsel that in lieu ot: baving an order to 
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Interstate 
how cause executed, served, et cetera, z . 
suggested he simply call you so that we can 
discuss what to me is an extraordinarily 
simply problem. 
Why can't Mr. Esgro be deposed before 
July 29th. Before I go back to yeu, Mr. 
“Barinsky isitthis what we are here for? 
MR. - YASSKY: ‘Yes, Your Honor. 
THE JUDGE: Mr. Zirinsky, please 
tell me something about Mr. Esgro. What 
does the man do for a living? 
MR. ZIRINSKY: Your Honor, one of the 
points I would like to make right now tethat ne 
| ‘THE JUDGE: First, do you know now 
why we are here? , 
MR. ZIRINSKY: I'had a sneaking 
suspicion why we are here. I must question 


the procedure that's been employed here. 


THE JUDGE: If you want, fine. If 


you vont oe to direct Mr. Yassky to go back to 
his office and we will get these papers put 
into some other shape, have you served and 
then bring you back on that -- is this the 


fo 
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Interstate 

procedure you question? 
MR. ZIRINSKY: Your Honor, there is 

Rule 37 of the Federal Rules of Civil Procedure. 

. THE ‘JUDGE: There is a rather over- 

riding consideration called common sense. 

Busy people don't go deed making a lot of 

paper work for no oe purpose. I wold 

apologize if you got the impression that this 

was a command performance here this morning. 


If you had other more urgent matters, 


i would have assumed you would have told Mr. 


Yassky and we could have set up al date-ate> i; 


somebody else's convenience -- at everybody's 


convenience. 

Is this extraordinarily inconvenient 
for you this morning? & 

MR. ZIRINSKY: There are other pressing 
matters in ay ofttos that I am engaged in. 

THE JUDGE: I am sure you have another 
case in the office. This is one that is of a 
great ennai . I see no need to rehash even 
in court the trial of ne your complain to have 
this case tried in California. 
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MR. ZIRINSKY: “Your Honor, the other 


thing I would like to mention ie ‘the fact 
that -- 

THE JUDGE: No. 

MR. ZIRINSKY: I am getting to the 
merits now. : 

THE JUDGE: . You oe put anything you 
wish on the record. 

Off the record. 

(Discussion. off the record.) 

MR. ZIRINSKY: . I would like to make 
a statement for the record. 

THE JUDGE: Yes, please do. 

MR. IRINSKY: Your Honor, =~ would 
like to say first of all that I believe that 
the application of the trustees today is pre- 
dictable. i 

THE JUDGE: Is what? 

MR. ZIRINSKY: Predictable. 

I believe -- I anticipated this at 
the trial. Ibelieve'the record will so reflect. 

“It represents an attempt to obtain 


today by fabricationwhat could not be obtained 
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interstate 


at the trial on the merits. 

Moreover, Your Honor, it is a shining 
example of an iciavete belief that merely 
by wrapping themselves in the inc of equity, 
the trustees can impose upon this court and 
a oe over the rights of third parties 
is Gtasecnen of due process of law. 

Item one, Your Honor, this motion was 
brought in less than a day's notice. We were 
served with unsigned -- an. unsigned order to 

| show cause. 

TEE JUDGE: At my suggestion. 

MR. ZIRINSK¥Y: Your Honor, Rule 9 of 
the local rules of this court requires that any 
proceeding brought on by order to show cause 
shall be supported by an affidavit clearly 

and distinctly setting forth the reasons why 
notice of motion would not be adequate. 

Your Honor, the conversations, the 

’ @iscussions, with regard to discovery, which 
are the subject matter of this application, 
involve discussions between Mr. Carroll of. 


Shea, Gould and Mr. Sherwood of Gibson, Dunn & 
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Crutcher who happens to reside in Los Angeles, 
and it is impossible for him to be here today 
‘to respond to certain.of the statements that 
are made in Mr. Carroll's affidavit and certain 
other statements which I assume will be made 
“by counsel here today. 

I believe that it is in an improvident 
manner, if not a totally invalid manner, of 
bringing on a motion before this court. 

THE JUDGE: Mr. Zirinsky, ifyou 
really feel that way, I will be wae ‘in get 
on the phone and I will call Mr. Underwood and 
ask him why Mr. Esgro can't be deposed. 


ac 2 cari't get an answee from you, I 


will aet it from Mr. Underwood. I don’t 


think. there is any impropriety “in that. 

MR. ZIRINSKY: It is ak a question 
of why Mr. — can't be Aeead, ; 

THE JUDGE: What do you view as the 
issue before the court at the present time? 
MR. ZIRINSKY: The only issue before 
the court at the present time is the fact that 
Mr. Sherwood has indicated to Mr. Carroll 
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that it is very difficult for Mr. Esgro to 


commit himself for weeks of deposition, pre- 


paration for deposition and oT before 


the middle or the end of July. 

are is other discovery taking place, 

Your Honor. There are two other depositions 
which can go forward and which were scheduled, 

I understand, to go forward in Los Angeles 

next week. We are responding to their 
interrogatories. 

We are responding to their notice to 
admit. We have commenced our own di ecovers. 
We have served our own interrogatories. 

| " your Honor, I think it is a shame -- 

THE JUDGE: Now, we are getting into 
someting pertinent as to what is before me. 

MR. ZIRINSKY: I think it is a shame. 
The trustees and their counsel are seizing 
upon the flimsiest of excuses to come back to 
this court and once again try and ge#.a second 
bit at the apple. 

It happened last a, Your Honor, at 


te 


the settlement of the order. Your Honor made 
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it very clear at the conclusion of the trial 


on the merits, you made it very clear last 
week at the summation sates and the settle- 
ment of the order, what your intentions were. 

The trustees proffered a proposed order, 
Your Honor, in an effort to be or an effort not 
to bicker -- 

THE JUDGE: If I am correct, Mr. Under- 
wood said there are a hundred some odd attorneys 
in the firm, sixty-two some odd are litigators. 

- I tried to assure myself wit I think he 
aid respond in the affi-mative that his firm 
could give this case immediate attention. 

I still don't have any answer to the 
senile: What precludes the examination of 
Mr. Esgro very soon. If you don't know, please 
call Mr. Underwood and find out. | 

MR. ZIRINSKY: Mr. Sherwood, Your 
Honor. I-am told by Mr. Sherwood <= I did 
have the suneriunties to speak to him briefly 
late yeserday afternoon. He advise me that 
Mr. Esgro who is the president of Esgro, Inc., 
which isa company in Chapter XI -- there was 
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an order of confirmation signed a couple of 
weeks ago. The order by its own terms doasnot 
become final until a deposit has been made for 
the payment of creditors. 

Mr. Esgro is engaged in negotiations 
for the procurement of financing of that plan, 
has anticipated there will be a closing on 
that plan sometime late this month, the month 
of June. 

Mr. Esgro, in oshas us be prepared 
ata deposition, in order for the deposition 
to be fruitful f-r all purposes, needs time 
to prepare. He needs time to review his own 
papers, his own ata refresh his own 
memory . 

These are all events that took place 
back in 1972, approximately four years ago. 
will take at least two or three days for Mr. 
Esgro to do this. He then has to set aside, 
according to the trustees, at least three 
days solid to be deposed. 


So, Your Honor, you are talking about 


a minimum commitment of a solid week, and all 
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we are saying is that Mr. Esgro ~~ it is 
essential that -- that the financing be 
procured, the deposit: be made, and that is 
a supposed to happen at the end of this 
month. 

As to why Mr. Esgre is not-availabie 
eariier in July as opposed to later in July, 
frankly, Your Honor, I believe if Mr. Sherwood, 
so to speak, leans on Mr. Esgro and tells him 
that it is important that he be there, I am 
very confident that Mr. Esgro will be prepares 
to be deposed. : 

In the cent ot July, furthermore, 
Your Honor, Mr. Sherwood disputes certain of 
the matters set forth in Mr. Carroll's affi- 
davit. Mx. Sherwood has denied to me on the 
telephone -~ and Your Honor has had Mr. 
Shaswood oetees you, I think Your Honor 
knows him to be a credible ne -— Mr. 
Sherwood denies having said to Mr. Carroll 
or having left a discussion, a telephone dis- 


cussion with Mr. Carroll, to the effect that 


“it's going to be July 26th or not, et cetera. 
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The understanding at the end of that 
phone conversation was that Mr. Carroll was 
supposed to get back, call back, Mr. Sherwood. 
They were still discussing the scheduling of 
the deposition. There was no finality on 
either wide. It wasn't as if the parties had 
reached a point where they could not possibly 
agree. 

That is what I am told by Mr.Sherwood, 
Your Honor. That is contrary to the matters 
set forth in Mr. Carroll's affidavit. : 

Unfortunately -~ 

THE JUDGE: All of which is rather 
really irrelevant to what z have before me, 
that is, the question when can Mr. Esgro be 
deposed at the earliest possible time. 

I really doubt that the man spends nine 
to five five days a ion ateeine worrying about 
the financing of the plan. | 

My question to you was what does the 
man do for a living? Is he engaged in a 


number of different activities that keeps hin 


‘going on a day by day basis? 
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MR. ZIRINSKY: I believe so, Your 
Honor. Perhaps Mr. Mittman can speak to that. 

MR. MITTMAN: I am informed by Cali- 
fornia counsel that ee, Esgro is engaged in other 
businesses besides the ones that are in Chapter 
XI or the ones coming out of Chapter XI. 

I also think that some of the businesses 
are located in the midwest. I am not quite 
wekeakn but I know that he is chairian of 
certain corporations, other corporations, which - 
are not in Chapter XI. 

MR. ZIRINSKY: Your Honor, I would also 
like to inquire. It was my distinct impression 
and understanding at the conclusion of the 
trial last week that discovery -~ I am being 
very candid about this -- discovery was sup- 


posed to -- 


THE JUDGE: Anything an attorney says 


in my court is in candor, Mr. Zirinsky. 

MR, ZIRINSKY : It was my distinct 
Sensieel au, Your Honor, despite the ambiguity 
of the order that was entered -- it was my 


. distinct impression that discovery was to 


te 
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proceed under the. auspices of the California 


court. That the only stipulation Your Honor 
has with regard to the fact that discovery, 
which had heretofore been served or noticed, 
could be used without having to refile or 
reserve it Or renotice it and unfortunately 
we don't ae a copy of the transcript of . 
last week's summation argument and the settle~ 
ment of the order. 

So I can't refer to anything to point 
that out. 

THE JUDGE: ~ I can hand over the order 
to you if nae will help refresh your recol- 
lection unless you have a copy of it in front 
of you. 

MR. ZIRINSKY: Your Honor, I dis-~ 
tinctly recall ana I believe Your Honor will 
recall that we submitted an order and the 
trustee's Counsel submitted an crdax. 

THE JUDGE: I referred to the third 

order On page 2. Three notices of taking 
depositions had been served, correct, in- 


cluding Mr. Esgro‘in connection with the -. 
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objection to claim, is that not so, Mr. 
Yassky? 


MR. YASSKY: That's correct, Your. 


THE JUDGE: It was agreed that Mr. 


Esgro weuid be deposed in California. I have 
a recollection that we began to get down to the 
nitty gritty and I felt that the two attorneys 
in California would work it out between them- 
-selves. 

MR. ZIRINSKY: Precisely, Your “onor. 

' Now we have a motion before us asking 
the court to strike « proof of claim because 
Mr. Esgro has failed to give discovery. I 
believe that he is -- 

| THE JUDGE: Allright. Now, my question 
is the same one that I posed before. 
What is the earliest date that Mr. 
Esgro can put aside this approximate one 
week period to turn his mind to his huge claim 
so that he can be dancied with respect thereto? 
I think it is this simple. 


MR. ZIRINSKY: Your Honor, I believe 
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and I must speak to Mr. Sherwood teed 
“THE JUDGE: If you do not know, Say 
you do not know. 
MR, ZIRINSKY: I don't know. I know 
Mr. Sherwood indicated that if absolutely essential 
~Mr. Esgro ‘could ecohabre be available the 
first half of the month of July. 
THE JUDGE: All right, Mr. Yassky, 
this ne your motion. 
MR. YASSKY: I would just like to take 
. a few moments, Your Honor, to recapitulate 


ee 
, some Chronology here although I think Your . 


Honor is fully aware of everything that has 


happened to date, 
we started, this on hoedt 9th with a 
notice to depose Mr. Esgro. He was scheduled 
for a iisiciebaiaat kde I believe, around May 9th. 
There was an agreement to extend a for two 
weeks. That agreement was not concluded. 
Your Honor is aware of the actions 
taken by the receiver and their counsel in 
an attempt to move this matter to California. 


The agreement was to have the 
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deposition on June 2nd, Your Honor, here 
in New York we indicated on the notice. 
As a matter of etheens to Mr, 

Esgro, we agreed to go out to California to 
do that and when we Left Your Honor's chambers 
on May 2ist and aie again on May 26th, I 
believe, Your Honor's courtroom, it was 
certainly my ‘clear understanding that we 
would arrange to hold his deposition on June 
2nd or at a convenient daté, thereabouts, at 
Mr. Esgro's convenience, us going out there 
+ 


to do it. 


Then the factsiare set forth in Mr. 


Carroll's affidavit. We come now to during 


the week of July 26th would be the first time 
that Mr. Esgro would be available. 

. Mr. Esgro has made this $38 million 
claim in this nbaktian, Yow Honor is 
already fully aware of the importance of this 
claim on the continuing reorganization. 

We asked as Your Honor asks why this 
man can't cites himself available at an early 


Nn 


reasonable date so we can go forward with the 
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procedures that have been established here, 
Mr. Carroll mabe he would limit his 
deposition to two days out there and adjourn 
it £2 1¢ te necessary. We would work out a 
time. If Mr. Esgro is so busy, we will start 
at 11 o'clock in the morning, give him a 
couple of hours to make his phone calls and do 
what he — to do. 
Your Honor, with your experience, ha 
am sure you realize I spent ten years prac- 
ticing corporate lav. Iam fully aware of 
all these huge corporate transactions, how’ 
they gauge time of clients. If anyone's time 
is full spent On these matters, it may be 
the attorneys, but the Clients certainly can 
ecke thenenives available sometime within a 
period of two months for something of this 


importance. 


THE JUDGE: I gather from what Mr. 


Zirinsky said Mr. Esgro can be made available 
in the first two weeks of July. 
Is this a fair statement? 


MR. ZIRINSKY: That is what Mr. Sherwood 


he 
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has indicated to me, Your Honor, yes. 

May 24th becomes June 2na which be- 
‘comes the middle of guly, Your Honor. Your 
Honor's order 7 us to eave’ back before 
you by July. 8th to tell you what is happening 
in this matter. | : 

THE JUDGE: Unfortunately for some 
reason we don't have Hr. Carroll here. He is 
the man who made the statement in his — 


. davit. 


MR. YASSKY: Mr. Carroll is on trial 


or as of 8 o'clock last night still believed 


he was on trial in the State Court. I have 
consulted with Mr. Carroll personally as to 
every allegation that he has set forth in his 
- affidavit. Ye has an office two doors down 
‘€rom ie and I can attest to everything that 
} tails in this affidavit. 
THE JUDGE: It's rather difficult 
to really at the full thrust of Mr. Carroll's 
position. Is he happy with the first week of 
July or the second week of July? It would 


a appear that way from pereene® 7 9 of page 5- 
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MR. YASSKY: We are not happy with the 
first week in July, Your lionor. 
THE JUDGE: Pardon me. I withdraw 


‘the happy.. 


MR. YASSKY: I certainly can speak 


for Mr. Carroll and speak ‘for the client in 
this oes the trustees. 1 don't see any 
reason, Your Honer, why June 2nd would become 
July 2nd. 

THE JUDGE: No, oan Mr. Carroll 
apparently in his conversations with Mr. 
Sherwood -- let me quote, On June 2, 2976 : 
Mr. Sherwood called and told | me that despite 
his earliex assurances, that Mr. Esgro would, 
in any event, be available the first week in 
July, he would not now be available for the 
: deposition until the week of guly 26th. 

MB. YASSKY: . ‘That is just stating 
what Mr. Sherwood said, Your Honor. 

THE JUDGE: No, but the implication 
“ me is that Mr. Carroll had received 
“earlier assurances” with guduuut to the first 
week in July. 
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MR. YASSKY: I can certainly speak 
to what t think Your Honor is reading the 
implication in that. It was never agreeable 
to Mr. Carroll or to the easels here to have 
it in. the first week in July. This -- the 
purpose of that sentence included here is just 
showing what has happened in the conversations 
with Mr. Sherwood. 

He says that it will first be in the 
first week in July but now it's the. last week 
‘in July. : 

In other words, it's a pattern. He 

~ wild get back to us, he will tell us, never 

anything firm, extended, untamed, until it's 
' the last week in July. i 

'I can tell you that the way it was 

left with Mr. Sherwood and Mr. Carroll 
according to Mr. Carroll's conversation with 

me, is that Mr. Sherwood said the Steet week 
-in July is the first time he is available. 

Mr. Carroll says that's not acceptable. 


Mr. Sherwood says that's all I can do. It's 


* not Mr. Sherwood that we are deposiny. There 
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arero allegations here that Mr. Sherwood 
with his hundred plus firm is in any way 
@ilatory or anything. He has acted courteous. 


He has gotten back to us on the phone. 


We have called him. The three-hour delay and 


all that -- but his client is not cooperating, 
Your Honor. 

MR. ZIRINSKY: I believe, Your Honor, 
if Mr. Yassky is going to testify here as 
to these matters, I believe‘that it is im- 
soitnnk that. the court recognize that it is 
all hearsay. He is going based upon what ‘ 
Mr. Carroil told him. ! 

| THE JUDGE: I didn't recognize that, 

Mr. Zirinsky. 

MR. ZIRINSKY: I have here with me, 
Your Honor, a letter dated May 28, 1976, 
addressed to Mr. Holtzman, who is California 
counsel to the trustee. 

THE JUDGE: Has an application been 
made out there -- 

MR. ZIRINSKY: That is another point, 


Your Honor. 


- 
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TEBE JUDGE: Has an application been 
made out. there for the preference? 
MR. ZIRINSKY: Your Honor, the trustee's 


counsel are supposed to prepare a draft and 


submit it to Mr. Sherwood. They have yet to 


do so. 

THE JUDGE: That is in the works. 

MR. ZIRINSKY: I assume so. That is 
the most essential link, Your Honor. 

THE JUDGE: Do we know whether under 
California practice it is possible to obtain 
a master to supervise discovery? Do we know? 
Do you know? 

ZIRINSKY: I don't know for sure. 

JUDGE: Do you know, Mr. Yassky? 

YASSKY: No, I don't. 

JUDGE: Let's find out. . 

“ZIRINSKY:: In Mr. Sherwood 's 
letter it is set forth they were also going 
to ask that the matter be submitted to one 
judge for all purposes in the Superior Court. 
and I would assume that that judge would be 
ihe one to supervise discovery in the action. 


“ 
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Your Honor, I would like to show 
this to Your Honor so Your Honor could see -- 
THE JUDGE: It is not necessary. 


MR. YASSKY: Your Honor, I believe 


that this court certainly has jurisdiction 


in this sich and certainly has enough 

familiarity with this matter, much more so 

than any California judge at this time, that 

this court can order Mr. eegce*s deposition 

to be held within a two-week eeriod of time, 

at Mr. Esgro's convenience. 

| I can stipulate to any date within 

the next two weeks and if he doesn't appear 

then, then a strike is claimed in this matter. 
MS, WIENER: Excuse me, Your Honor. 

I think we are losing sight of the forest 

here from the trees. When we left here 

last -- whenever, May, two weeks ago, when the 

hearing was held, it was an impression that I 

sili anyway, of cooporation between the parties. 
That this matter would be expedited, 

and here we are approximately two weeks later 


and we are still arguing over a convenient 
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date for deposing the one person who is the 
key to the subsequent depositions that need 
to be taken. 
- Mr. Carroll so states it in his -- 
THE JUDGE: Mr. Carroll also states 
that he prefers to depose other persons;:isn‘t 
that true? | 
MS. WIENER: ne well but he says that 
he prefers -- ‘ 
MR. IRINS:Y : Your Honor, may Tf 
make a request at this point? 
May I request -- 
MS. WIENER: You are interrupting. 
MR. ZIRINSKY: I am a party here. 


“MS. WIENER: So am I. 


THE JUDGE: Mr. Zirinsky, please let 


Miss Wiener finish. 

MS. WIENER: Page 5 of Mr. Carroll's 
affidavit, the third line in paragraph 8 -- 
second line, I don't wish to proceed with 
these depositions mtil I have at least com- 
menced the deposition of Mr. Esgro. . 


Suddenly, Your Honor, this whole 
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matter is taking on a different tone ~~ 


THE JUDGE: Yes. 

MS. WIENER: (Continuing.) -- as 
was stated by Professor Crowley when he was 
on the stand, by Mr. Yassky and by myself. 

The settlement of this claim is 
erucial to the estate. I think that every 
effort should be made to depose Mr. =~ to 
see that Mr. Esgro is deposed as quickly as 
bandtiies, : 

MR. ZIRINSKY: Your Honor,I am quite 
perplexed by this procedure. | i 

THE JUDGE: Maybe your perplexity 
can in part be resolved by the fact that I 
recognize a large part of our problem seauaas 
from the fact that the trustees have chosen 
to use a New York attorney to try this case. 

MR. ZIRINSKZ: That is their decision, 
Your Honor. 

THE JUDGE: If Mr. Carroll were not 
in charge ot ie Esgro matter, all of this 
would be fought out between the attorneys for 
“the respective parties in California. 
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MR, ZIRINSKY: It would +e fought 
out to an sein solution? 

THE JUDGE: I can never be sure of 
that. 

: MR. ZIRINSKY i For some reason Mr. 

Carroll wishes must be given the words of law. 

THE JUDGE: I don't even have Mr. 
Carroll here ell me what was the thrust 
and the substance of his Secaten with 
‘the attorney for Esgro in California. - 

MR, ZIRINSKY: Nor do we have the 
shenwaee for Esgro in California. 


THE JUDGE; For these: discovery 


oe 


motions I am not going to ask an attorney to 


come in from California! so we can line up 
depositions. To me this matter should be 
litigated in California. 

MR. ZIRINSKY: Your Honor, I would 
request thatthe court clarify that. That was 
my impression last week. 

THE JUDGE: This is one of the purposes 
that prompted me to yield to Mr. Yassky's 

Sapeans for an immediate hearing of this 
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matter. . : ‘ 5 

MR. YASSKY : Your anes I repeat, 
I see no reason why Mr. Esyro, who has made 
this $38 million claim, cannot be oréered at 
any time within his convenience eaucnen the 
next two or three weeks to be available for 
a deposition. 

THE JUDGE: What would you profess 


be done if Mr. Esgro begins to raise objec~ 


tions on the taking of his deposition? Are 


we going to try those objections here? - 
| MR. YASSKY: If that happens, Your 
Honor -~- ; 

THE JUDGE: Go a little further: from 
where we are now. 

MR. YASSKY: If we see there is going 
to be a continuation of delay in this matter, 
I intend to eo it to this court's attention. 
This court is the court that has the most con~ 
cern about this reorganization. Three and 
four month delays on a claim of this magnitude 
which is essential to this mecrgent rests -—— 


end: yes, I intend to bring it to the attention 
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of this court for Your Honor's discretion. 

MR. ZIRINSKY: Your Honor, I would 
like to remind the euuet that at the trial 
Mr. Sherwood estimated -- and it is in the 
transcript, I can point the court to it -- 
he estimated at that time it would take 
approximately four months to complete dis- 
eaueer : | 

Your Honor, we are not saying we 
are not going to complete it within four 
months. Wothing has changed. What we have 
here, everything apparently is going enoothhy: 

| One problen, one slight disagreement 

Scaees counsel as to the scheduling of one 
deposition, and the trustees are here 
seeking, Your Honor, what I consider to be 
totally unwarranted relief to strike a claim. 

There has never been an order entered 


by this court compelling discovery. This is 


a totally frivolous motion that they have made 


here. 
- 
It seems to me, Your Honor, .the trustecs 
and their counsel are basically ~~ they fecl 
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this is the mst sympathetic court for them. 

THE JUDGE:" So far I don't think that 
would be a sound conclusion. At least, with 
respect to this particular phase of the re- 
organization. 

‘MR. ZIRINSKXY: Your Honor, we are 
cooperating. Z would like to pose to Mr. 
Yassky one question. 

Mr. Yassky, don't you think that if 
we wanted to play dirty pool we could file 
an objection to your claim in the California 
Bankruptcy. Court, assert our counterclaims * 
in the California Bankruptcy Court and force 
you into the California boaevcictes Court? 

You submitted to jurisdiction there. 

| The point is we did not assert or we did not 
attempt to push it because we felt at that 
tine California Superior Court was the appro- 
priate forum because there was a iney trial 

- able to be had there and it was a case of such 

complexity it should not burden the Bank- 

ruptcy Court calendar. 


4 


MR. YASSKY: I don't think I have to 
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answer how you can play dirty pool. 
I think the record speaks for itself 


as to dirty pool being played. 


MR. ZIRINSKY: If you want to use the 


Soriehiotion of this court, Mr. Yassky, what 
is to prevent us from using the duichaabobs de 
of the California Court. 

Lf you take your argument to its 
legical conclusion, we are going to end up 
in a morass. 

THE JUDGE: When is Mr. Carroll going 
to be available to come in and tell us first 
hand -- 

MR. YASSKY: I am subekinn for 

_ everything Mr. Carroll said. 


MR. ZIRINSKY: Can you speak under 


THE JUDGE: You mean to say between 
now and the end of July Mr. Carroll's calendar 
is’ clear, clear as a bell, to take a week for 
depositions? 

Are you en to tell me that? 

MR. YASSKY : Yes. If he gives us 
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three days notice as a courtesy to go out 
to California, any time in the next several 
weeks, we can do it, Your Honor. I don't 
know why you have to pick the end of July 
because that's vey ue ote here. It's true 
for the end of July also. : 

: THE’ JUDGE: Just a minute. . You are 
now telling me that Mr. Carroll can complete 
the deposition of Mr. Esgro in three days; 
correct? 

MR. YASSKY: I said <= 

THE JUDGE:. Tellime. How.;longiwill it 
take Mr. Carroll to complete the Esgro 
deposition? | 

MR. YASSKY: We agreed that we will 
not spend more than two days wn if it is 
aa ek adjourn it. 

THE JUDGE: What do you mean you 
will dienes it? Why can't it be completed 
in one fell swoop? 

MR. YASSKY: How do om know what oe 


is going to answer, what he is going to say, 


what he is going to come up with. 


RAYVID REPORTING SERVICE 
160 NASGAY ST.. NEW YORK. N. Y. 10036, CoaT.anor 7-3077 


\ASTS : [33] 


Interstate 


We will stipulate that we will take 
two days of his time. 

THE JUDGE: What is the broad scope, 
what is the:general area that Mr. Carroll 
has laid out in preparing for his deposition? 
Please tell us that. 


MR, YASSKY: He intends to go into 


every allegation in the proof of claim signed 


by Mr. Esgro as to the question of what he elé- - 
ments of fraud are alleged here, what elements 
of conspiracy are alleged here, all the ques- 
tions into liability, and then thereafter go 
into the question of damages. | 

THE JUDGE: And he is going to complete 
this in two days or adjourn it. For how long? 

‘MR. YASSKY: Only at es Esgro's 
convenience will we adjourn it. We will be 
glad to go on as long as it takes. At Mr. 
Esgro's convenience. If he has these pressing 
matters, we will only take two days at this 
time. 
: Then we can go onto take depositions 


‘te 


if necessary of whoever else we feel is 
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THE JUDGE: Were there any discussions 
between Mr. Carroll and counsel in California 
concerning the convenience of adversary counsel 
re California? Maybe he has @ few -appoint- 
ments? 

Do you know whether that was taken 
into consideration in the discussions between 
Mr. Carroll and he attorney in California? | 

MR. YASSKY: No, I don't, your Honor, | 


but -~: 


THE JURGE: Mayoe there was some 


subsequent agreement made between Mr. Carroll 
and counsel ovt there. I would find that 
implicit from Mr. Carroll's affidavit. 

MR. ZIRINSKY: Your Honor, I would 
like to — to you -- : 

MR. YASSKY: I wiit aay bring Mr. 
Carroll in at lunch time. He is over in 
the State Court. | 

THE JUDGE: I think we should. 

Letthe record show that Mr. Zirinsky 


nas handed ma a letter dated May 28, 1976, 


my REPORTING GERVICE 


A380 on 
Interstate 
on the letterhead of Gibson, Dunn & Crutcher, 
addressed to Robert Holtzman, et al. 
Mr. Yassky, did you or Mr. Carroll 


respond to this letter of May 29th? 


MR. YASSKY: Mr. Carroll responded 


to the letter. 

THE JUDGE: Do we have a copy of his 
response? 

Mr. Carroll made no mention at all 
of the suggestion by Mr. Sherwood. 

MR. YASSKY: Mr. Carroll's response, 
Your Honor, is this affidavit that's here i 
in court. 

THE JUDGE: Wait a minute. Let's 
see. Holtzman and Sherwood are the parties 
who were trying the case out there in Cali- 
fornia. Mr. Carroll is handling it from 
New York for the trustees. He gets this 
letter of May 28th and instead of expressing 
the outrage that he expresses in this affidavit, 
he sends this innocuous letter of June 3rd? 
ig MR. YASSKY: With all due respect, 


Your Honor -~ 
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Take a look at it. [I 

assume you don't mind -- I am handing Mr. 
‘Zirinsky a copy of a letter over the typed 
name of Daniel I. Carroll, ft picciine on the 
Shea, Gould letterhead, dated June 3. 

MR. YASSKY: With all due venouck, 
Your Honor, I discussed this matter with Mr. 
Carroll. We have no arguments with Mr. 


Sherwood. We don't want to carry on a cor- 


respondence war with Mr. Sherwood as to the 


problem. 

Mr. Carroll's affidavit expresses 
the matter precisely. 

THE JUDGE: If you will revert to 
the letter franMr. Sherwood in which he makes 
the eecesiine that he and ses’ Carroll wee 
out a schedule for the deposition of Esgro. 

<£ Mr. Carroll demands -= felt that 
he wanted dame wexkiec, maybe if he said to 
gheswood get’ Esgro here earlier. 

MR. YASSKY: He said that to him. 
- This is a sworn to affidavit, not a personal 
oheontue that Your Honor asked -him for 


RAYVID REPORTING SERVICE 
150 NASSAU GY... NEW YORK. N. Y. 10038, ConrLawot 37-3877 


A 33a 
( Ba 


Interstate 


so I sent it up to you. This is a were 
affidavit, Your Honor. A sworn affidavit 
-is a conversation -- 

MR. ZIRINSKY: Is he here to be cross~ 
examined, . ‘ Yassky? 

MR, YASSKY: I will get him here. If 
you don't take my word for it -- you're not 
going to put Mr. Sherwood here, so what's 
the purpose of it. 

MR. ZIRINSKY: Your Honor, I would 
also like to request that the court ike a 
look at the second paragraph of this letter 
which I am appalled at. 

It says, regarding point three on 
page 2 of your letter specifically the notice 
to admit served in the New York proceeding on 
April 9, 1976, I wish to reiterate the posi- 
tion F en during ons conference calendar 
last week. Our position is that Esgro, Inc. 
has failed to timely respond to the notice 
to admit.and therefore all of the matters for 


which admission . re requested are deemed to 


be admitted under Rule 36 of the Federal 
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Rules of Civil Procedure, 

Your Honor, I submit that this is 
totally in disregard and total contravention 
of this court's dixection at the conclusion 
of the trial last week. 

That no sanctiens veula be imposed 
for tardiness in Hneotery. It was a clear 
understanding that due discovery would proceed 
until there was a summation argument last week 


and now counsel for the trustees is trying to 


assert a default in giving of discovery. 


MR. YASSKY: This is a short letter, 
Let me suse read the next paragraph if we 
want to talk‘ about lawyers practices here. 

“However, as I mentioned last week, 
I see no need for us to get into a dispute 
at this point concerning our pa that 
I am confident that when you review the notice 
to admit, you will ‘venti de it deals almast 
exclusively with authentication of documents 
as to which ene would not appear to be any 
real dtepute, 


{ 
As I mentioned to you last week, I 
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believe that many of the documents involved 
were the same as the documents Esgro, Inc. 
_ introduced into evidence at the trial held 
‘before Judge Ryan on May 21. Sincerely, 
Daniel L. Carroll." 

If you think it is necessary to get 
Mr. Carroll here to resolve this matter, I 
respectfully request that you adjourn it. 
I will find out gee 

MR. ZIRINSKY: I object, Your Honor. 

MR. UASSKY: (Continuing.) -- eae 
courtroom he is in next door and I will get 
him here as scon as humanly possible but I 
can certainly speak to this; Your Honor, 
because I have been in constant communication 
with Mr.Carroll over the last several days as 


to the progress that is happening here and as 


to his conversations with Mr. Sherwood. 


Yes, it is hearsay but we don't have 
the principals. 

THE JUDGE: Do the trustees take 
the position that having failed to respond 


to that demand to admit under Federal Rule 36, 
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the consequences found in the sdia: eens 

The answar to that, Mr. Yassky, I think 
is either ycs or no. 

MR. YASSKY: Yes. 

THE JUDGE: Because the following 
paragraph just sone tad: it would have been 
futile for you to have rufused to admit because 
you would have had no grounds to so do. It is 


my distinct recollection that I stopped the 


clock on everything and I think the record 


will clearly indicate there were tu be no 
sanctions, no consequences at all. 

I believe I only mentioned inter- 
rogatories in depositions but it was clearly 
implicit in my statement that the parties 
start ce novo once the forum had been es- 
tablished. 

I think at the present time what ahs 
to be done is to consider whether an applica- 
tion ought to be made deeming the discovery 
commenced on the objection to the Esgro claim 
to be deemed to be discovery commenced in the 
‘action in California and remand the ankles 
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matter to the California court. 
We cannot have this matter tried 
over a three thousand mile distance, Mr. 


Yassky. 


MR. YASSKY: Your Honor, the trustees 


happens to-be here. This is a reorganization 
proceeding in this court, Your Honor. 

The claim was filed in this court, 
Your Honor. The White Front books and records 
are here, Your Honor. Our witnesses are here, 
Your Honor. 

It is a big country, Your Honor. * 
Some people are over in California three 
thousand miles pre and some people are here. 
This is part of the inconvenience and we : 
will resolve it amicably. 

. THE JUDGE: ‘Tf this ia amicable, I 

iwould hate to see it inamicable. 

7 MR. YASSKY: I don't see them being 
erectus the first time the week of July 26th, 
very amicable. That's why we are here. 

THE JUDGE: Fine. Let the parties 
fight it out in California. This application 


is denied without prejudice. 
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' UNITED STATES DISTRICT COURT 
‘| SOUTHERN DISTRICY OF NEW YORK 


“° INTERSTATE STORES, INC., et 


¥ 
Se 


Le IRVING SULMEYER, as Receiver for 
' the Estate of ESGRO, ING. a 
‘Debtor in Chapter XI, 


Laintift, 


LOY ATA dey 
BANKRUPTCY JUsGE-: 
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JOSEPH R. CROWLEY and HERBERT B. : i 
SIEGEL, as Reorganization 4 
Trustees for WHITFr FRONT STORES, ; 

INC., a California sorporation, 

WHITE FRONT COSTA MESA, INC., a 

Delaware corporation, WHITE FRONT A 
DOWNEY, INC., 4 Delawarc corporation, : ‘ 
WHITE FRONT THOUSAND OAKS ING.) 8 Reorganization Nos. 
Delaware corporation, WIITE FRONT : 

SOUTH SACRAMENTO, INC., a Delaware 74 B 614 - 802 
corporation, WHITE FRONT LA MESA, : 

INC., a Delaware corporation, 

WHITE FRONT OAKLAND, INC., a Delaware 
corporation, ‘HITE FRONT SAN JOSE, 

INC,, a Delaware corporation, 

WHITE FRONT SUNNYVALE, INC., a 

Delaware corporation, WHITE "FRONT 

SACRAMENTO, INC , a Delaware 

corporation, WHITE FRONT PLEASANT 

HILL, INC., a Delaware corporation, 

WHLVE FRONT FRESNO, INC., a Delaware 
corporation, WHITE FRONT SOUTH SAN 

FRANCISCO, INC, , a Delaware corpora~ 

tion, WHITE FRONT NEWARK, INC., a 

Delaware corporarion, WHITE FRONT 

RICHMOND, INC., a California 

corporation, WHITE FRONT TACOMA, 

INC., a Washington ie nana 

WHITE FRONT SEATILE, (Ne. 

Washington corporation, wwitTte FRONT 

BURIEN. INC., a Washin:,ton corpora- 

tion, and INTERSTATE DEPARTMENT 

STORES, INC, a Delawnre corporation 


Vv. 
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VURDER PENYING APPLICATION OF THE 
RBORGANIZAT!ON TRUSTEES _ 


The coirt having entered an order on May 26, 1976, 


modifying the stay provisions of the court's order of June 13, 


sp See Ree enenemal eigen pp eens. iE ee: 
s 


1973 and Chapter X Ruie 10-601(a) so as to permit rhe contiaua- 


MST copy aan 


ete a < i ; ee 


‘ition of prosecution in the Superior Gouve of California, Cocit; 
of Los Angeles (the “California Court") of an action iad ere 
action presently there pending, entitled White Front Stores, 
ine. 2et das Plaintiffs v. fs v. Esgro, Inc., ete., et al., Defendant 
Esgro, , et al., Cross- SY v. White Front Stoxes, 
Inc., et al., Cross-Defendants, Case No. C50105 (the "California 
Lawsuit"), and Joseph R. Crowley and Herbert R. Siegel, as 
Reorganization Trustees for the above-captioned debtors’ estates 
(the Trustees"), having applied to this court on June 3, 197¢ 


for an order striking the claim (Claim No. 7273A) filed-heréia © 


a 


by Irving Sulmeyer ("Sulmeyer"), as receiver for the Chapter 
estate of Esgro, Inc. C"Esgro"), and Sulmeyer and Esgro havii.; 
opposed the relief requested by the Trustees, and a hearing 
having been held before the court on June 4, 1976, and after 
hearing Shea, Gould, Climenko,-“Kramer & Casey, attorneys for 
the trustees, by Lester Yassky, of counsel, in support of the 
application, and Weil, Gotshal & Manges, attorneys for Sulm.,. ., 
by Bruce R. Zirinsky and Lawrence Mittman in opposition to th, 
‘application, and upon all of the Proceedings had before this 


court, and sufficient cause appearing therefor, it is 


ORDERED a ia br 
Lalo 
the sa i= id is, sieht eee, and it is further 


}---— 


CPt tp that aTipre- trial discovery and inspection 


relating to the Trustees’ objection to Esgro's élaim and the 


if 
; 
; 
‘ 


California Lawsuit shail be conducted under the auspices and 


control of the California Court. 


ot. 7 


sa pe 


Dated: New York, New -You) 
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STORES, INC., et al., : 
Debtors. : ORDER 0 SHOW CAUSE 


Upon the annexed affidavit of Martin I. Shelton, sworn 


to July.9, 1976, upon the Notice datec April 9, 1976 and the 


application annexed thereto for an order expunging the claim of 


Esgro, Inc. (No. 7273A) and all proceedings heretofore had in 


connection with said application, upon the Complaint Under Rule 


10-601 For Modification of Stay of Suits filed herein by Irving 


Sulmeyer, as Receiver for the Chapter XI estate of Esgro, Inc., 


and all proceedings heretofore had herein in connection with the 


adversary proceeding commenced by the filing of said Compalint, 


and sufficient cause appearing therefor, it is 
ORDERED that Irving Sulmeyer, Receiver for the Chapter 


XI Estate of Claimant Esgro, Inc., show cause before the under- 


signed at the United States Courthouse, Foley Square, New York, 


New York, Room 236, on the 22nd day of July 1976, at9:45 a.m. 


er as soon thereafter as counsel can be heard why an oréer should 


not be entered pursuant to Rule 903 of the Rules of Bankruptcy 


{ : 

e | UNITED STATES DISTRICL COURT | 

SOUTHERN DISTRICT OF NEW YORK 

pe eh em escent g rete on x 

| In re : 

: Reorganization Nos. 
@ INTERSTATE STORES, INC., formerly : 74 B 614-802 

, known as INTERSTATE DEPARTMENT Inclusive 

j 

H 

4 

Procedure and Rule X-14(e) of the local Bankruptcy. Rules <«£ this 


j 
i 
i _. . Court setting down the trial of the aforementioned application 


> to expunge claim No. 7273A of Esgro, Inc., for September 15, 1975, 


or as soon thereafter as the Court's calendar permits; and it is 


further 
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ORDERED that service of a copy of this evtas and the 
application upon which it is based, upon the attorneys listed 
on the schedule annexed hereto on or before the 13th day of 
July, 1976, by personal service in the case of attorneys with 
offices within the City of New York and by mail in the case of 
attorneys with offices outside of the City of New York shall be 


deemed good and sufficient service hereof; and it is further 


_ ORDERED that answering papers, if any, shall be filed 
and served upon Shea Gould Climenko & Casey, attorneys for the 
Trustees, 330 Madison Avenue, New York, New York on or before 


the 16th day of July, .1976. 


Dated: New York, New York 


‘Jay Edward J. Ryan uM 
Bankruptcy Judge 
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JOSEPH BERNFELD, ESQ. 
Attorneys for Esgro, Inc. 

900 Wilshire Boulevard 

Los Angeles, California 90913 


. GIBSON DUNN & CRUTCHER 


Attorneys for Esgro, Inc. 
515 South Flower Street 
Los Angeles, California 90071 


RICHARD C. GREENBERG, ESQ. 
DeMARCO BARGER & BERAL 
Attorneys for Irving Sulmeyer, 
Receiver 

515 South Flower Street 

Suite 4400 

Los Angeles, California $0071 


WEIL GOTSHAL & MANGES 
Attorneys for Irving Sulmeyer 
Receiver ‘ 

767 Fifth Avenue 

New York, New York 10022 


SECURITIES AND EXCHANGE COMMISSION 
26 Federal Plaza . 
New York, New York 10007 


ZALKIN RODIN & GOODMAN 

Attorneys for Institutional Creditors 
750 Third Avenue 

New York, New York 10017 


POPPER & POPPER 

Attorneys for Unofficial Creditors 
Committee 

200 Fifth Avenue 

New York, New York 10010 
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UNIVED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X Reorganization Nos. 
74 B 614-802 
Inclusive 
INTERSTATE STORES, INC., formerly 
known as INTFRSTATC DEPARTMENT. : AFFIDAVIT 
STORES, INC., et al., 


Debtors. 


STATE OF NEW YORK 


) 
: SS.: 
) 


COUNTY OF NEW YORK 
MARTIN I. SHELTON, being duly sworn, deposes and says: 


1. I ama member of the firm of Shea Could Climenko & 

Casey, attorneys for the Trustees in the above-entitled matter. 
i make this affidavit in support of the Trustees' motion for an 
order setting down the Trustees' application for an order ex- 
punging claim No. 7273A of Esgro, Inc. for trial on September 15, 
1876, or as soon thereafier as the Court's calendar permits. The 
reason for this application is that it is now apparent that the 
trial of the action presently pending in the Superior Court of the 
State of California between the above-captioned debtors and 
claimant Esgre, Inc. (the "California Proceeding") cannot be had 
until November 29, 1976 at the very earliest, and it is quite 
pose*‘ble that said trial will not commence until a considerably 
later dom. As set forth below, it was undisputed at the hearing | 
heretofore held by this Court on May 21, 1976 that any delay in 
adjudicating Esgro Claim No. 7273A will substantially prejudice 

’ the estate in its attempt to formulate a meaningful glak of reor- 


ganization. 


2. On April 9, 1976, an application seeking to expunge 


ail 


Agta 


Claim No. 7273A of Esgro, Inc. wes filed ard served. The appli- 
cation was returnable June 13, 1976. Concurrent with the service 
ef that application, various ciscovery proceedings were instituted 
by the Trustees, including the service of interrogatorics and @ 
notice to admit. At the same time, a notice to take the deposi- 
tion of Esgro, Inc. by Francis J. Esgro, its President, was served, 


setting the deposition for May 24, 1976. 


3. Toward the end of April, we were informed that Messrs. 
Weil Gotshal & Manges would be representing Esgro, Inc. in connec- 
tion with the Trustees’ application and a request was made to ad- 


journ the various discovery proceedings. We agreed to this re~- 


’ quest upon the condition that no further adjournments would be 


requested. 


4. On May 11, 1976, Esgro; Inc. served a summons and 
complaint under Rule 10-601 for a modification of this Court's 
stay of suits as contained in its June 13, 1574 order. The com- 
Plaint sought judgment modifying the stay so as to permit Esgro, 
Inc. te proceed with the cross-complaint asserted in the Califor- 
nia Proceeding dismissing the Trustees’ objection to the allow- 
ance of Esgro, Inc.'s claim and enjoining the Trustees from 
commencing or continuing with pretriel discovery before this 
Court. At the same time, a terporary restraining order which 
wound have stayed pretrial discovery previously commenced by the 


Trustees was presented to the Court for signature. At a hearing 


held on May 11, 1976, the Court declined to enter such an order 


but directed that the trial of Esgro, Inc.'s complaint he had on 


May 21, 1976. a 


5. On May 21, 1976, the trial of Esgro, Inc.'s complaint 


commenced. Esgro, Inc. presented evidence through its California 


’ 
4 
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counsel, Arthur Sherwood of Gibson Dunn & Crutcher, to the effect 
that a trial of the California Proceeding could be had in the 
California Superior Court within approximately 8 months, provided 
the California Court granted a motion for an ordcr advancing the 
trial date. The Trustees presented evidence which was uncontra- 
dicted, demonstrating that it was necessary to obtain an adjudi- 
cation of Esgro, Inc.'s claim before any feasible plan of reorgani- 
gation could be formulated and that the pendency of Esgro, Inc.'s 
Claim No. 7273A was the only real impediment to the formulation 


of such a plan. 


6. On May 26, 1976 this Court signed an order modify- 
ing the stay of suits contained in the June 33, 31974 order so as 
to permit the parties to make an appropriate application to the 
Superior Court of the State of California seeking an’ order ad- 
vancing the trial date of the California Proceeding. That order 
also directed that all discovery and other pretrial proceedings 
in both the proceedings instituted herein by the Trustees on 
their application to expunge Claim No. 7273A, to the extent 
theretofore noticed or served, and in the California Proceeding 


be conducted and completed on an expedited basis. 


. Foliowing the entry of the May 26, 1976 order an 
attempt was made to depose Mr. Esgro at the earliest possible 
date. However, Esgro's California counsel took the position that 
Mr. Esgro would not be available for deposition until the end of 
July. This precipitated a motion by the Trustees to strike 
Esgro's claim upon the ground that it had failed and refused to 
appear for the deposition previously noted. This motion was 


denied, without prejudice, by order dated June 16, 1976. 


ii pass nee OE ene i tt 
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8. Heanwhile, in accordance with this Court's May 26, 
1976 order. California counsel for the Trustees applied to the 
Califorr‘.a Superior Court for an order advancing the trial date 
of the California Proceeding. This motion was returnable on 
June 28, 1976 and on the return date of the motion a trial date 
of November 29, 1976 was set. However, for the reasons discussed 
below, I respectfully submit that this apparent trial date for 
the California Proceeding does not warrant this Court's further 
delwying the debtor's attempt to formulate a plan by permitting 
the issues presented by Esgro Claim 7273A to be tried in Cali- 
fornia but, rather, dictates that this Court should set this case 
down for an immediate trial on September 15, 1976 or as soon 


thereafter as the Court's calendar permits. 


3. First, I am informed by California counsel, 
Robert Holtzman of the firm of Loeb & Loeb, that November 29, 
1976 in no way represents a firm trial date. In addition to 
the normal delays that may be encountered shoulé a trial part 
not be available in the California Supericr Court on November 
29, 1976, Mr. Holtzman informs me that, based upon prior experi- 
ence, the trial in chis action may well be delayed for an 
additional 3 or 4 months. The reason for this was explained by 
Mr. Holtzman when he testified at the hearing held on May 21, 


1976. Thus, Mr. Holtzman testified as follows: 


"9. Hew long in the normal course would be involved 


" petween the filing of a certificate of readiness and the 


o 
=\' trial, the time it comes up for trial to the first time on 


/ y? the trial calendar? 
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"A. As I said from the Certificate of Readiness -- 


ET I ET ee inane it etre nim 


from the filing of the certificate of readiness to a trial- 


setting conference -- 
THE COURT: You said 45 to 60 days. 


THE WITNESS: You are running about 45 to 60 days. 


From the trial setting conference to the trial 


a Ti OT ine gt I 


Gate, ideally, it is supposed to he not more 
than 60 days. In recent experience, it's been 


about 90 days. 


"Q. Is there any variation from that normal procedure 


at the present time, that you are aware of? 
“A. Yes, there is. 
"9. Would you explain what variations there are? 


"A. In recent time -- and by this, I mean as recently 
as the month of April, 1976 -- the master calendar depart- 
ment has been unable to accommodate cases set for trial 
when they come on for trial and as a consequence, cases 
have been continued by the Court on its own motion as they 


reported for trial in rather wholesale fashion. 


What in «¢fect has happened is that the presiding 
judge has been required to order all cases coming on for 
trial for the first time -- again I'm talking about civil 


cases -- before the Master calendar department to Ee con- 


tinued. For example, in April they were continued to around ° 


July, simply due to the unavailability of trial departments." 


{ 
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10. According to Mr. Holtzman, delays similar to the 
3 to 4 month delays referred to above as having occurred last 
April also occurred last Fall. Therefore, despite the November 
29, 1976 “trial date" should the California Court's master cal- 
endar department be unable to accommodate cases set for trial 
when they come on for trial at the end of November, all cases, 
including the California Proceedings could again be subject to 


an automatic adjournment of 3 to 4 months. 


ll. In addition, there is no reason why the trial of 
the Trustee's application to expunge Esgro, Inc. Claim 7273A 
cannot be had before September 15, 1976. The bulk of the 
Trustee's discovery will be completed after the depositions 
scheduled to be held between July 21 and July 28 are held. We 
have been told by Esgro's California counsel that he intends to 
come to New York for a series of depositions sometime in August 
and possibly another series of depositions in Septeuber. To 
date, documents have been produced by both sides and interroga- 
tory answers are scheduled to be served today. In addition, 
most of the remaining pretrial discovery which will be required 
by the Trustees will be a@irected to the issues involved in the 
complaint in the California Proceedings. Such discovery could 
be curtailed considerably if the Trustees aid not at this time 
have to prepare for a trial of the complaint in the California 


Proceeding. 


12. Also, based upon my review of this matter, I 
firmly believe that the trial of the Trustee's application to 
expunge Claim No. 7273A will take no more than two weeks. One 
of the reasons for this is that if the trial is held in New Yorx, 


the testimony of the Trustee's principal witness, Harry Epstein 
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will be introduced in the form of deposition testimony rather 
than live testimony. Mr, Seetals is a resident of California 
and, thercfore, is beyond the subpoena power of this Court. 

However, Mr. Epstein's deposition is scheduled to take place 


on July 28, 1976. This is also true of at least one other 


witness the Trustees presently intend to call. 


13. For all of the foregoing reasons, it is re- 


spectfully requested that the within motion be granted and that 


ite th i i an i tts ret a lB ts ore _— 


the trial of the Trustee's application be set down for September 


15, 1976 or as soon thereafter as the Court's calendar permits. 


Cy ie 


SHELTON 


Sworn to before me this 


Tol aay of July, 1976- 


” 


a Pe 
Notary Public eee 


~ 


ONHEL T. CAMLOWE. 
lory Pouliz, £1.:2 of Mow York 
Mo. £1-4529579 
Qualified ta Cees: County 
Comerission Expires tharch 30, 1972 


OF Sve 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERSTATE STORES, INC., formerly ' Reorganization Nos. 
known as INTERSTATE DEPARTMENT 74 B 614-802 Inclusive 
STORES, INC., et al, 


Debtors. i 1 L E D A 


rf 


” 


AFFIDAVIT IN OPPOSITION TO TR TESA YAPPLICATION FOR 
ORDER DIRECTING TRIAL OF OBEEOY UnGH OF ESGRO, INC. 
BA 


STATE OF NEW YORK ) 
~ 88.2: 
COUNTY OF NEW YORK ) 


BRUCE R. ZIRINSKY, being duly sworn, deposes and 


states, as follows: 

Le Dat an attorney at law admitted to practice before 
this court and am associated with the firm of Weil, Gotshal & 
Manges, attorneys for Irving Sulmeyer ("Sulmeyer"), as Receiver 
for the Chapter XI estate of Esgro, Inc. ("Esgro"). 1 make this 
affidavit in opposition to the application of Joseph R. Crowley 
and Herbert B. Steel, as Reorganization Trustees for the above- 
captioned debtors' estates (the “Trustees"), for an order fixing 
a trial date before this court on the Trustees’ objection to the 
claim of Esgro (Claim No. 7273 A). 

2. I have personal knowledge of all of the matters 
set forth in this affidavit, except as to those matters expressly 
stated by me to be knowl upon information and belief. 

3. On or about April 9, 1976, the Trustees filed an 
application with chis court seeking an order expunging the claim 


of Esgro, duly filed with this court in the amount of 


$38,758,972. 00. The hearing on che Trustces' objection to 
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the claim was scheduled for Sune 13, 1976. 

“4. On May 11, 1976 Sulmeyer commenced an adversary 
proceeding before this court pursuant to Chapter X Rule 10-601, 
for a modification of this court's stay of suits neatnet the 
debtors, so as to permit the continuation of prosecution in the 
Superior Court of California, County of Los Angeles (the "Cali- 


fornia Court") of an action and cross-action presently there 
pending, entitled, "White Front Stores, Inc., et al., Plaintiffs 


v. Espro, Inc., etc., et al, Defendants; Esgro, Inc., et al., 


Cross-Complainants v. White Front Stores, Inc., et al., Cross- 
Defendants, Case No., C50105 (the "California Latysuit"). 


5. A trial of the adversary proceeding was held before 
the court on May 21 and May 26, 1976, and was concluded on May 
26, 1976. 


6. On May 26, 1976, this court entered an order modi- 


| 
fying its stay of suits so-as to permit the continued prosecution 


of the California Lawsuit. A copy of said order'is annexed here- 
to as Exhibit “A.” 

7. The aforesaid order provided, inter alia, that the 
parties to the adversary proceeding were to make an appropriate 
application at the earliest possible time to the California Court 
for an order advancing the trial date so as to obtain the earli- 
est possible trial of the California Lawsuit. 

&. Thereafter, and on or about June 3, 1976, the 
Trustees applied to this court for an order etouneing the claim 
of Esgro upon the purported ground that Esgro had failed and 
refused to appear for # deposition upon oral examination which 

| had been noticed by the Trustees by notice dated April 9, 1976. 
| .After a hearing held before this court on June 4, 1976, the 


“court entered an order dated June 16, 1976, a copy of which is 


Awa) 
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annexed hereto as Exhibit "B," denying the Trustees’ application 
in all respects and directing that all further pre-trial dis-. 
covery and inspection relating to the Trustees' objection and 
the California Lawsuit be conducted wider the auspices and con- 
trol of the California Court. 

9. The instant application of the Trustees seeks, in 
effect, to nullify this court's order of May 26, 1976, which 


modified the stay so as to permit the continued prosecution of | 


sacs FS, 
. : i . 
z 


the California Lawsuit. In this context, it should be noted that 


the time in which to take an appeal from said order has expired 


and the partiés are bound by the court's decision. Nonetheless, | 
| 


it cannot be disputed that this court did retain jurisdiction for 
the purposes of reinstating the stay should the parties be unsuc- 
cessful in obtaining an advance of the trial of the California 
i Lawsuit in the California Court. However, this is not the relief 
| requested by the Trustees. : 
40. it is undisputed that the California Court, upon 
application of the parties, has fixed November 29, 1976, as the 
date of commencement of a jury trial of the California Lawsuit. 
11, At the trial of the adversary proceeding to modify 

the stay, held on May 21, 1976, Mr. Robert Holtzman, California 
counsel for-the Trustees, testified that it was his best estimate 
that if a motion for @ trial preference were granted by the 
California Court, ‘a trial date would be set approximately eight 
| months thereafter. As testified by Mr. Holtzman at the trial: 
“Bearing in mind that we are talkin 

hing addressed to the very broad 

the presiding judge, 

probability is that the case cou 

for trial in about eight months. I doubt very 

much in the present condition of the Courtis 

calendar that this case could be brought on any 

more quickly than that, although I must concede 


ert it is possible." (Transcript, 5/21/76, P- 
7 
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12. Thus, when this court modified the stay, it 
expressly. countenanced that it would probably take at least 
eight months for the trial to commence in the California Court. 
In fact, however, a trial date has now been obtained within six 
months of that time, at least two months sooner than had been 
anticipated at the trial of the adversary proceeding. As a 
result, the prospects for an early judicial determination of the 
disputes between the parties have been greatly enhanced. 

13. Based upon the foregoing, there is absolutely no 
basis for the court to grant the instant application of the 
Trustees. As stated. by the Court at the conclusion of the trial 
of the adversary proceeding on May 26, 1976: 

“When this order is signed, it is going to go 

forward in California, subject to being stayed, 
re-stayed on a showing, either that the ’ 
attorneys in California for the Plaintiff 

are being delatory [sic], or that it is not 
feasible to get an early trial in California." 
[Transcript, 5/26/76, p. 56] : 


14. Further, the Trustees' application requests that 


thereafter as this court's calendar will permit. It is stated 


this court set a trial date on September 15, 1976, or as soon | 


in t), affidavit of Mr. Arthur Sherwood, California counsel for 
Esgro, being submitted to the court simultaneously herewith, 
that at the hearing.conducted before the California Court on the 
application for a trial preference, the California Court indi- 
cated to counsel for the parties that on the basis of the appli- 
cation and the supporting memorandum, the California Lawsuit 
could be set for trial in October or November 1976 or possibly 
late September 1976. Mr. Holtzman, representing the debtors, 
told the Calizornia Court that the setting of the matter for 
trial either for late September or for late October or early 


November would be inconvenjent since he was scheduled to be 


ab 
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+ engaged in other trials at or about those times and he requested 
that the matter be set in late November. Thus, had the Trustees' 
own counsel been availats for trial, a trial ‘date in advance of 
November 29, 1976 could have been fixed by the California Court. 
In this context, the instant application of the Trustees is a 
sham and constitutes an imposition upon this court. 

15. Furthermore, the affidavit of Martin Shelton 
submitted in support of the Trustees' instant application is 


premised upon sheer speculation with at best, a superficial 


i knowledge of the California Lawsuit. At the trial on May 21, 


1976, Mr. Sherwood testified that it would take a minimum of 
"five weeks to try the California Lawsuit. [Transcript, 5/21/76, 
p. 164) Mr. Holtzman estimated that it would take between six 

and eight weeks to try the California Lawsuit. [Transcript, 
5/21/76, p. 185] Notwithstanding the expert opinion of the 
‘two attorneys most familiar with tHe case, Mr. Shelton cavalierly 
states that the trial on the Trustees’ objection to the claim 
of Esgro could be completed in two weeks. Moreover, Mr. 
Shelton's estimate is based upon an apparent determination on 
the part of the Trustees to try the case on the deposition of 
Mr. Harry Epstein, upon information and belief the Trustees' 
key witness. Clearly, it would be preferable to try the case 
on live testimony, as extensively argued by me before this 
court at the trial of the adversary proceeding. 

16. The Trustees’ instant application iz just another 
in a series of frivolous motions for the purpose of relitigating 
issues already davereitioad by this court. 

17. For all Be the foregoing reasons, the Trustees' 
application should be denied in all respects and Sulmeyer should 


be granted his costs and attorneys’ fees in connection with 


‘the defense thereof. 


Sworn to before me this 


(SK aay of July, 1976. 


Pik 


otary Public 


MICHAEL L. Coox 
Notary ne i ae York 
Gustines in New York County 
8100 Expires buaren ol, 19/7 


ee 


JOSEPH R. CROWLEY, et al., 


“Defendants. 


oe 
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UNITED SYATES DISTRICT COURT i 
SOUTHERN DISTRICT OF NEW YORK i 8 
ee a cet a a a a a ce ee a a ne ce a ae oe oa ee x | : 
In re : : ; 
INTERSTATE STORES, INC., et al., : | if 
Reorganization Nos. t 4 
Debtors, a 74 B 614-802 ‘ 
IRVING SULMEYER, as Receiver for : 
the Estate of ESGROL INC., a 
" Debtor in Chapter XI, 3 ORDER 
Plaintifs, : 
-Vv~ 5 : 
] 
I 
i 


Plaintiff having instituted an adversary proceeding 


pursuant to Rule 10-601 by filing a complaint seeking, inter alia, 


. modification of this Court's stay of suits as contained in its 


eee meee mee 2 


” June 13, 1974 order as amended by an Order dated October 20, 1975 


| 80 as to permit the prosecution by plaintiff of a certain cross 


ee An ee = em ee ae 


. complaint presently pending in an action commenced against Esgro, 


_Inc., and others by White Front Stores, Inc. and others in the 


ae ns cee neee = eentipeee = sete: 


: Superior Court of the State of California, County of Los Anyeles 


| (No. C50105) (the "California Procvedings"); 


a werner aie ccemamntt e e  eentetite o 


AND, issue having bew. joined, this Court having held 


| 
| 


: a trial on May 21, 1976 and having considered all of tne evidence 


presented by the respective parties at said -crial and having also 
-heard the Securities and Exchange Commission and Zalkin Rodin & 
Goodman, attorneys for the debtors’ institutional lenders, in 


opposition to the relief demanded in the complaint; it is hereby 
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ORDERED, that the stay of suits contained in this 
Court's June 13, 1974 Order, as amended, be and the same hereby 
is modified but-only-totha extent indicated herein; and it is 


further 


ORDERED, that all parties to the instant proceeding be, 
and they hereby are, directed at the earliest possible time to 
make an appropriate application to the Superior Court of the 


, State of California, County of Los Angeles seeking an order 


oan eee atmos mes = 


advancing the trial date so as to obtain the earliest possible 


trial of the California Proceedings; and it is further i 


ORDERED, that all discovery and other pre-trial pro- 
ceedings in’ both. the proceeding instituted herein by the Trustees 


oh their application to expunge Claim 7273A of Esgro, Inc., 
fs Wa Wf ucf count, Rthateve wed ad, 
‘(the "Trustees' Proceeding") {ana in the California Proceedings 


be ' 
AM 


‘ 
i 


| 

be conducted and completed on an expedited basis; and it is i | 
? 

: further y 

! | 


ORDERED, that all discovery and all pretrial proceedings,. 


' 
- including but not limited to requests for admissions, either t 
' ; 


: heretofore or hereafter commenced in either the Trustees' Proceed-. 
‘ 


' 
! 


. ding or in the California Proceedings, may be used in both of said 


; 


! proceedings, both parties having heretofore agreed to this provi- 


{ 
: sion of this order; and it is further 


ORDERED, that the parties report to the Court on or 


Oe + mee emer ememenee: wee | - 


_ before July 8, 1976 for the purpose of advising the Court as to 


the progress of discovery proceedings and the result of their 


‘application to the California Superior Court for an order advanc- 


‘ 


Jdag the trial date of the California Proccedings; and it is 


i further 
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ORDERED, that, except to the extent otherwise indicated 
herein, the relief requeste:! in the complaint herein be and the 
same hereby is denied in all respects. 


Dated: New York, New York 
MayQé, 1976. 


ks FO) i * Worn! 


Bankruptcy Jpdge 
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GULTED CVATES Oforerer caurr 
GSOULUERE DISTRICY Ov peat YOu 


INTERSTATE STORES, INC. 


Debtors, 


. fs mg Ne coral 
INVING SULMEYER, as Recciver for : i fe mY 
the Estate of ESCRO, INC., a H c 


: un gle ee 


*. Debtor in Chapter XI, 


Plainciff, 
fot Nery Ya 
v. sasapanibeill a JUGGZ 
JOSEPH R. CROWLEY and HERBERT B. 
STECEL, as Reorganization 
Trustees for UMfrr eronr STORES, 
INC., a California corporation, 
WHITE FRONT COSTA MESA, iNC., a 
Delaware corporation, WHITE FRONT 
DOWNEY, INC., « Delaware corporation, : ‘ 
WHITE FROnf THOUSAND OAKS, INC., a Reorganization Nos. 
Delaware cerporatiun, WHITE FRONT Ane 
SOUTH SACRAMENTO, INC., a Delaware 74 B 614 - 802 
corporation, WITTE FRONT LA MESA, H 
INC., a Delaware corporation, 
WHITE FROWT OAKLAND, INC., a Delaware 
corporation, WHITE FRONT SAN JOSe, 
INC., a Delaware corporation, 
VILITE FRONTS SIMNYVALE, INC , a 
Delaware corporation, WHTTE FRONT 
SACRAMENTO, ING , a Delaware 
corporation, -WilITE FRONT PLEASANT 
‘HILL, INC., a Delaware corporation, 
WHLYE FROUT FRESNO, INC., a Delaware 
corporation, WHIvk FRONT SOUTH. SAN 
FRANCISCO, IMC., a Delaware corpora-~ 
tion, WHITE FRONT NEWARK, INC., a 
Delaware corporation, WHIT FRONT 
RICHMOND, INC., a Califomia 
corporation, WIth FRONT ‘TACOMA, 
IRC., a Washington corporation, 
WHITE FRONT SEATITLE, INT., a 
Washington corpocation, WHITE FRONT 
BURIFH. FNC., a Washiny.ton corpera- 
tion, a3! TNTERSTATE DELAPTHENT 
STORES, “2... a Delaenre surporaticn, 


DeTendants 
hi ae So te x 


ORDER PENYING APPLICATION OF THE 
SEORGAN LD ATOR, TRUS TERS 


The court having entered an arder on May 26, 1976, 
nodifying the stay provirtens ot the court's order wf Juae 13, 


1972 aad Chepter & Ruie 19-601 01) sont (to pereit cle eout tine 
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FILED 
UNITED STATES DISTRICT COURT JUL 20 1976 
SOUTHERN DISTRICT OF NEW YOPK 


EDWARD J. RYAN 
BANKRUPTCY JUDGE 


In re Reorganization Nos. 
74 B 814-802 
INTERSTATE STORES, INC., formerly Inclusive 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., AFFIDAVIT OF ARTHUR L. 
SHERWOOD 
Debtors. 


I, ARTHUR L. SHERWOOD, being duly sworn, depose and 
State as follows: 

1. I am an attorney at law duly admitted to 
practice before all courts in the State of California and a 
partner in the law firm of Gibson, Dunn & Crutcher, with my 
office located in Los Angeles, California. I am submitting 
this Affidavit in connection with proceedings on an "Order to 
Show Cause" dated July 9, 1976 in the above proceedings. 

2. In connection with the proceedings in the 


above-entitled Court in this matter and, specifically, in 


connection with the Order of this Court resulting from the 


trial of Esgro, Inc.'s Complaint for modification of this 

Court's stay of suits with respect to the dispute between the 
debtors and Esgro, Inc., an appropriate application was made 

to the Superior Court of the State of California seeking the 
setting of an early trial date in connection with the California 
State Court proceedings in this dispute. In connection with that 


Application, I had suggested to California counsel for debtors 
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that such Application could be a joint one made on behalf of 
both the debtors and Esgro, Inc. California counsel, Mr. 
Robert L. Holtzman of the law firm of Loeb and Loeb, declined 
such offer and indicated he preferred to make such Application 
on behalf of the debtors alone. I agreed and did, in fact, 
file on behalf of Esgro, Inc. [and the other parties I 


represented] a written Memorandum supporting the Application 


es 
for an early trial setting and urging the Los Angeles Superior 
Court te set a trial date in this matter at the earliest 

° possible date. The hearing on the Application for an early 


trial date in the Los Angeles Superior Court was held before the 
Master Calendar Department of that Court on June 28, 1976. 

Mr. Robert Holtzman, representing the debtors, appeared as 

did I and we both urged the Court to set trial at the 

earliest practicable date. During the proceedings on this 
Application and the actual setting of a trial date, the Court 
indicated to counsel that on the basis of the Application and 


the supporting Memorandum, this case could be set for trial in 


October or November 1976 or possibly late September 1976. 
Mr. Holtzman, representing the debtors herein, told the Court 
that the setting of this matter for trial either for late 
 @ September or for late October or early November would be 
inconvenient since he was scheduled to be engaged in other 
trials at or about those times and he requested that the 
@ matter be set in late November. There were no possible trial 


dates available to the Court in early October and I indicated 


e -2- 
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to the Court that I had scheduled a trial in another matter 
to commence on November 1, 1976 and, as a consequence, I also 
asked that the matter be set for trial in late November. As 
a result of these reque of counsel and with the full 
concurrence and agreement of both Mr. Holtzman and myself, 
the trial date in this matter was set by the Los Angeles 
Superior Court in "White Front Stores, Inc. et al. v. Esgro, 
Inc., et al.“ for November 29, 1976. 

3. As is evident the date set for trial in this 
California action is well within the 8 month estimate given 
to this Court by both counsel for debtors and myself. 

4. During the course of the discussions between 
counsel for debtors and myself leading up to the filing of 
the Application for an early trial date in the Los Angeles 
Superior Court action, I suggested both to Mr. Robert 
Holtzman, debtors' California counsel and to Mr. Daniel 
Carroll, debtors’ New York counsel, that it would be useful 
to expedite discovery and in order to assure the earliest 
possible trial date for us to agree to and request that this 
matter be assigned to one Superior Cort judge for all pur- 
poses. If this were done, for instance, there would likely 
be a better assurance that this case would be tried on the 
date set for trial since we would have a commitment of a 
particular trial judge for that purpose. Counsel for debtors 
did not pursue this suggestion. 

5. Mr. Martin I. Shelton, in his Affidavit in 


connection with this Order to Show Cause proceeding discusses 


a 
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certain of Mr. Holtzman's testimony concerning local California 
Court procedures and the certainty of a trial on a particular 
date. While much of the discussion in Mr. Shelton's Affidavit 
is not pertinent (since it concerns the procedure for obtain- 
ing a trial date, and a trial date has already been set in 

this action), I would point out that the Los Angeles Superior 
Court Master Calendar Department is now sending cases out for 
trial at or about the date set and has given no indication that 
it will not continue to do so for the rest of this year. Any 
conclusion that the trial in this matter will not commence on 
or soon after November 29, 1976 in the Los Angeles Superior 
Court is pure speculation. 


6. Counsel for Esgro, Inc. will be prepared to 


commence trial on this matter in the Los Angeles Superior 


Court on November 29, 1976 and, in view of the substantial 
amount of discovery to be completed, I would not anticipate 
that all of the necessary discovery could be completed much 


in advance, if at all, of late October 1976. 


/s/ Arthur L. Sherwood 
Subscribed and Sworn to 
Before me this 14th dey 
of July 1976 


/s/ Nancy A. Shapman 
[Official Seal] 


ene ah hat encanta oe: LON ti: ane ~s tn iessia es een swans see 


' 


; there is really no basis in fact for- counsel's assertion that this 


' Court has already determined the matter. Suffice it to say that 
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| UNITED STATES DISTRICT COURT 
* SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos- 
74 B 614-802 Inclusive 


INTERSTATE STORES, INC., formerly 
known as INTERSTATE DEPARTMENT 


‘ STORES, INC., et al., 


Debtors. 


; STATE OF NEW YORK ) 


) SS: 


COUNTY OF NEW YORK) 


MARTIN I. SHELTON, being duly sworn deposes and says: 


1. ft ama member of the firm of Shea Gould Climenko 


| & Casey, attorneys for the Trustees herein and respectfully 
| submit this reply affidavit in connection with ‘the application of 
‘the Trustees to set the trial of the Esgro claim herein before it 


' on September 15, 1976. 


2. I have read the affidavit of Bruce R. Zirinsky in 


| which our motion is characterized as "frivolous". I submit that 


! the record -ad tne orders of this Court speak for themselves and 


the Court in its order of May 26, 1976 directed that the parties 

_ report to the Court on or before July 8th for the purpose of ad- 

i vising it"as to the progress of discovery proceedings and the re- ‘ 
sult of their application to the California Superior Court for an : 
| order advancing the trial date of the California Proceedings." 

If this court had decidéd to modify the stay for all purposes 


; there would have been no need that a report be made to the court 
as to the status of this matter. . The transcript of the hearings 
, heretofore had herein which are expressly incorporated herein by 
| reference are replete with references to the fact that the court 


; did not intend such a disposition, but on the contrary that it be 
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- kept advised of the California Proceedings so that it would make 
ay . 
whatever orders were appropriate. 


3. The affidavits of Messrs. Sherwood and Holtzman 


.appear to conflict to some extent as to the earliest possible 
, date upon which a trial covld have been obtained in California. 


: In view of Mr. Sherwood's admission in his own affidavit that he 


"would not anticipate that all of the necessary discovery could 


; be completed much in advance, if at all, of late October, 1976" 


; and that he had a trial of another matter scheduled "*: commence 


on November 1, 1976" and in view of Mr. Holtzman's clear statement 


in his affidavit that his trial calendar could certainly eccommo- 


' date a trial in the latter part of September (which, incidentally, 


| he says was-never offered)’ the fixing of a trial date in late 


- November was certainly not attributable to Mr. Holtzman's other 


_+' @ngagements as Mr. Sherwood would have this court believe. 


4. The plain fact-is that unless and until Mr. Esgro's 
i; claim, which has been filed herein is adjudicated the Trustees will 


' not be able to formulate a plan of reorganization and a trial in 


h 


! late November of 1976 - which is by no means certain under 
( California practice - is certainly not in the best interests of 


, this estate. Until the Esgro claim is adjudicated, there can be 
* no plan because the question of solvency can not be determined 


j until the claim is determined. No contingent plan can be formulat- 


| ed untii that is done. To defer to a California court under such 


i 
! ¢ircumstances would, in my opinion, be entirely inappropriate 


: especially since interest could run on all Claims if the estate is 


' solvent. 


4 
‘ 


BEST COPY AVAILABLE 


A a ERR REN SRN NY See AY eRe rag 


ee 


5. As this Court is aware, the objections on this 
claim were first noticed for hearing on June 13, 1976. This was 
done in April and other pre-trial discovery proceedings were 
served at that time. As a consequence of the delays which have 
; ensued herein and which are attributable solely to Mr. Esgro's 
inability to have his deposition taken prior to tomorrow, oral 


depositions have not yet commenced. 


6. While the Trustees are perfectly willing to try 
their own claim against Esgroe in this Court to prevent two 
trials, they are also quite content to try Mr. Esgro's claim 


alone here because that will take up less trial time of this 


Court and the prompt disposition of Esgro's claim is of the utmost 


importance to the Estate. 


7. Accompanying this affidavit are two affidavits of 
Babett Holtzman. One is attached in the form of a copy which 
Mr. Holtzman advises me he signed and sent to us, but which has 
not yet been received by us and the second is sworn to on July 


16, 1976 and is annexed hereto. 


Sworn to before me this 


20th day of July, 1976 


; ALISE MANOS 
Notary Public, Steta of New York 
No, 24-7707340 
Qualiived is Kanes County 
Cortifizate ficd in Ne~ York Coun 
Commission Expires March 30, 78 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization 


Nos. 74 B 614-802 
INTERSTATE STORES, INC., formerly : Inclusive 


known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 


AFFIDAVIT OF ROBERT A. 
Debtors. : HOLTZMAN 


STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES  ) 

ROBERT A. HOLTZMAN, being first duly sworn deposes 
and says: 

1. I am an attorney at law and a member of the 
firm of Loeb and Loeb. I am the attorney principally responsible 
for the prosecution of the civil action by White Front Stores, 
Inc. and its affiliated operating corporations against Esgro, 
Inc. and others pending in the Superior Court of the State of 
California for the County of Los Angeles, being case No. C 50105 
in the records and files of said court ("the California action"). 
I am fully familiar with the California action, and if called 
as a witness could testify competently to each and all of the 
matters set forth hereinbelow. 

2. On Monday, June 28, 1976, I appeared in Depart- 


ment 1 of said Superior Court on my noticed motion to restore 


the California action to the calendar of the court and for 


an early trial date. Arthur L. Sherwood, Esq., of Gibson, 
Dunn & Crutcher, counsel for the defendants, filed papers 


supporting my motion and also appeared before the court. There 


AIT 


was no argument; the presiding judge granted the motion forthwith 


and ordered us to confer with the Civil Calendar Setting Clerk 


on a trial date and mandatory settlement conference date 


consistent with our calendars and the calendar of the court. 

3. Mr. Sherwood and I thereupon proceeded to 
Room 234 of the County Courthouse, where we met with its 
Setting Clerk. She reviewed the court's computer printout on 
available and conflicting dates, and inquired of us concerning 
our availability. She told us that we could set the trial to 
commence in late October -- I believe she mentioned the date 
of October 25, 1976 specifically -- or during the month of 
November. Mr. Sherwood stated that he had a trial in San 
Francisco commencing on November 1, 1976, and required time to 
prepare for it. He said he could not accept any trial date 
in late October or during the first two weeks of November, for 
this reason. He had previously described this San Francisco 
trial to me as involving a class action, to be tried to a jury, 
which presented significant difficulties and required major 
preparation. I stated that I had an important trial in the 
United States District Court in San Diego, set to begin November 
2, 1976, and that although I expected the case to settle I had 
to proceed on the assumption that it would go ahead; accordingly, 
I concurred in Mr. Sherwood's statement that we could not set 
the case on the available date in late October, or during the 
first two weeks in November. 

4. The Setting Clerk then offered us November 15, 
November 22 and November 29, 1976 as trial dates. Noting that 


a. 
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starting dates of November 15 and November 22 would provide 
limited preparation time following the preceding trials, and 
that the week of November 22 would be only a partial week due 
to the Thanksgiving Holiday, we selected the November 29 date 
as the earliest compatible with our trial calendars, the 
calendar of the court, and the need for adequate last minute 
preparation. The clerk thereupon set the matter down for trial 
commencing at 9:00 o'clock a.m. November 29, 1976, in the 
M.ster Calendar Department of the Superior Court. 

5. The California action was also set down for a 
mandatory pretrial settlement conference cn October 29, 1976. 

6. Except for the contingency described below 
I expect to report to the Master Calendar Department at 9:00 
o'clock a.m. on November 29, 1976 prepared to commence the trial 
of the case. Based upon the ordinary condition of the court 
calendar at that time of year, I anticipate assignment to a 
trial judge within two to four days after November 29, and 
commencement of trial at that time or the following day. 

7. From time to time over the last several years 
the condition of the calendar of the Los Angeles Superior Court 
has become so congested during the winter months that all cases set 
for trial during a given period or on a given date have been 
continued over a period of approximately four months. As 


I pointed out to the court in oral testimony, such a condition 


existed during the past winter, and on numerous occasions all 


civil actions set for trial were so continued. It is possible 


that this condition may occur again in the latter part of 1976, 
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as the number of judges available has not been increased despite 
repeated and highly publicized requests by the presiding judge 
for further judicial assistance. Subject to the uncertainty 
created by the possibility of court congestion I expect the 


trial of the California action to commence as above indicated. 


Robert A. Holtzman 
Subscribed and Sworn 
to before me this day of 


July, 1976 


Notary Public in and for 
Said County and State 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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Reorganization 
; ; Nos. 74B 614 =- 802 
INTERSTATE STORES, INC., formerly 
knowm as INTERSTATE DEPARTHENT SUPPLEMENTAL AFFIDAVIT 
STORES, INC., et al., OF ROBERT A. HOLTZMAN 
Debtors. 
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Robert A. Holtzman deposes and says: 

1. Having been advised of certain matters set forth 
in the Affidavit of arthur L. Sherwood filed herein, I supple- 
ment my previous affidavit as hereinafter set forth. 

2. My recollection of the hearing on June 28, 1976 


is as set forth in my previous affidavit; as I have stated the 


hearing was exceedingly brief and consisted, in essence, of 


| the judge's statement, after he had perused the papers, that 


the motion was granted and that counsel should procced to Room 
234 to get a trial date. I recall no discussion hefore the judge 


of trial dates in September or in October or in November or at 


j any other time. 


3. I recall no offer of ua September trial date hy the 


trial setting clerk; had a trial date been available in the 


i latter part of September ny calendar could have accomodated it. 


4. I did have considerable private conversations with 


Mr. Sherwood concerning available and conflicting trial dates, 


in respect to both his calendar and my calendar, and I feel that 


i his recollection of discussions concerning September dates is 


based upon such private conversations. In the course of such 


i conversations I did indeed tell him that I had a case set for 


trial on September 1, 1976 and another set for trial on September 
7, 1976; I further stated that both trials were expected to be 


of fairly short duration and that, given a few days for laze 
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RICIA B. CRONK 
get. Gt? MOFARY PUBLIC CaLconms 
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My Commission Expires January 8, 1979 
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UNITID sorte bn Court 

SOUTHERN DISTRICT OF NEW YORK 

(In Bankruptcy) 

Oe rw ern = ee ey 

_In Re: 

INTERSTATE STORES, INC., et al., 

Debtors 

“against- 74 B 614-802 

IRVING SULMEYER, As Receiver 

for the Estate of ESCRO, INC., 

Debtor in Chapter XI, 
wagainst~ 


JOSEPH R. CROWLEY and 
HERBERT B. SIEGEL, et al, 


Defendants. 


United States Courthouse 


wuLy 20, 1976 
2:30 pom. 


Before: 


HONORABLE EDWARD J. RYAN, Eankruptcy Judge 


* 


| 

| 

! 

| 

| 
Foley Square, New York, N. | 

! 


ORDER TO SHOW CAUSE TO SET TRIAL DATE ON APPLICATION TO 
EXPUNGE CLAIM NUMFER 7273A of ESGRO, INC. 


GERALD I. METZ, 
OFFICIAL COURT REPOR 
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APPEARANCES (continued) : 


MESSRS. SHEA, GCUID, CLIMENKO, KRAMER & CASEY 
Attorneys for Trustecs 

BY: MARTIN SHELTON, ESQ, 

330 Madison Ave. 

New York, N. Y, 


MESSRS. WEIL, GOTSHAL & MANGES 
Attorneys for Ecgre, Inc. 
BY: BRUCE ZIRINSKY, ESO., 
Of Counsel 
767 Fifth Avenue 
New York, N. Y. 


and 


MAR SHA GOLDSTEIN, ESO. 


JEROME PELLIN, ESO. 
Attorney for Securities and Exchange Commission 
26 Federal Plaza 
New York, New York 
and 


MERYL WIENER, Of Counsel 


KRkevakee se 
THE. COURT: Are you ready _ go 
forward, Mr. shelton? 
MR. SHELTON: Yes, 
May dt please the Court, may I 
hand up seme seply affidavits in connection 


with this matter. 


A4AY4 ¢ y3J 
THE COUKT: Surely. 


MR. SHELTON: May it please the 


ee ea a tn a ne ml a tS tle et 


Court, this is an application to set the 
trial of the Esgro case here in this court 
on September 15, 1976, insofar as a proof 

of claim is concerned, or as soon thereafter 
as this Court can fix conveniently a trial 


date. 


comic Aten ce et it te Al tN ee te ne ET A te 


Now, your Horor, there have been tvo 
orders entered in these oe Your 
Honor, I eam sure, is fully asere of then. 
One was on en application of counsel for 


Eagro to modify the stay, in which your 


signed on May 26, 1976, which, in effect, 
modified the stay to a certain extent. The 
last decretal paragraph of your Honor's 
ovher denied the motion in all other 
respects. 

Rater that, your Honor, we made a 
motion to strike the claim of Esyrn for 
failure os eppear for a deposition. Your 


Honor denicd that without prejudice and 


directed that all future discevery procecdinss 


| 
| 
| 
| 
| 
Honor entered an order and which was 
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proceed in California. 

Pursuant to your Honor's direction, 
as contained in the order of this Court 
entered on May 26, 1976, the parties 
proceeded to California in an effort to 
get an early trial date. They on: 

November 29, 1976, which in my opinien, 

and in the opinion of the trustees, is not 
good enough for us. We need a much curlier 
trial date hecause wo are urder an 
obligation, your Honor, to come forward 
with a plan of reorganization, and tha 
testimony that was adduced here before 

your Honor makes it cogently clear that 
absent a determination of the Esgro 

claim, which is yonvoasineeis $38.5 miliion, 
you can't make a determination as to the 
eclveney of the estate, and absent solvency, 
you can't possibly formulate a plan of 
reorganization that has any mecningfu! 
ce. 

“eae Honor, I don't tabend to 
rehash these whole entire proceedings. I 


think your Honor has had a day of trial he 
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what a tremendous calendar your Honor has 


and how difficult it will be to schedule 


I think he's fully acquainted with all of 
° | the facts, and I'm particularly mindful 
. | 4] of the Cou>t's problems with respect to 
O 5 | scheduling a trial kefere it because I~ 
| ' | think I, better or ccrtainly as much as 
2 7 any other lawyor in this courthouse, knows 
| 8 | 


@ trial here. But I evggest to your Howser 


A ae atin ee 5 


} that it just must be done and perhaps if | 


‘that my application is frivolous. f£ 


© 


B 12 | your Honor doesn't have the ability to 
i ‘ 
| 13 | €o it within the time limitations thet we °* 
i 
i 14 think are fcasible, I earnestly urge your 
sg “15 | Honor to permit us to go to Judge Cannclia 
| 16 | or any of ths other thirty District Judges | 
e| 17 | in this District to set a trial date. 
H 
| 18 In cpposition to this motion, 
| 19° : Mr. Zirinsky has taken the position thet 
@; 20 your Henor hes decided this mocion and 
; : 
1. 
$ 


22 . respectfully dissent. I don't make friveclous 
[ ¥ 
| | 23 applications to the Court. I have never 
eo 24 | boen in the habit of doing so and I 


dont sign affidavits unless I believe 
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Ba 
they are absolutely truthful and unless 
I. believe thoy are meritorious. I suggest 


to your Honor that your Fonor never lifted 


O 


the stay to permit a trial of the action 
in California. ave searched carefully 
through the orders. Your Honor never 
did that. Your Boner directed that certain 
things be done. That was done. Now we have 
come back here and said to wines Honor, 
November 29th is what they gave us in 
California. 

Now Mr. Zirinsky has said in his 
affidavit that we could have getten an earlier 
date. I don't think that's correct. I have 
talked to my counsel out ue, one if 
there is any delay at all, it's not due 
to my counsel; it's dueto counsel fer 
Eero in California. I think ine affidavits 
have established that, although I do 
submit to your Honor and concede that there 
is an époarent eonelise in the affiduvits 
submitted by both California counsel. 


But, your Honor, this cace is so 
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‘important to us because it contains such a 
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huge amount in terms of dollars and cents, 
over $40 million in clainc, and your tener 
is aware of the fact and must he, that 
the hihbeninehinn of solvency will depend 
upon whether or net that claim is expunged 
or perhaps allowed to a certain extcnt, 
and absent that, you just can't go ahead 
with «ten of reorganization. 

Judge, I know that stave have 
been lifted in certain circumstances. 
In my judgment, thovgh, in view of tha 
delay to the estate, the crucial importance 
of this particular claim, the need of the 
reorganization court to retain jurisdiction, 
really over this whole proceeding, 
especiaily in this case with such a 
huge claim, that the Court should not 


modify the stay to permit the suit tc 


go forward in California. 


Your Honor knows that we served 
our notice of objections te this Claim 
in April of this year, and we noticed 
a trial for June . If discovery would 


have proceeded in acvoxlance with our 
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schedule, we would have been ready to 
try this case in June, your Honor. Asa 
consequence of the delays of Esgro, we haven't 


even commenced the oral examination. They 


* are commencing tomorrow. Mr. Carroll of 


my office is out there, and he's ready to 
go as long as need be. = must conclude 
this claim. It is essential to a goed 
reorgenization, to any possible plan of 
reorganization to permit it to go forvwardg 
nad to go forward peowsiiy, ‘end we think 
that <n be done here in this Court. 
November 28th is much too late. You are 
liable to have a trial out there, accerding 
to them, for four, five months. Then you 
may have appeals. 

Your Honor, why is this clisim 
different frem any other claim? It just 
seems to me there are no equities that heve 
been wicwe an Esgro's part whith justify ‘hie 
Court in suddenly relinquishing its 
jurisdiction to permit the claim to be 
tried out in California when we have euch 


a teit out there. 
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Mr. Holtzman in his affidavit says 
thera is no absolute assurance that yu 
re going to go to trial on November 28th. 
I don't know the ansver to that. I do vant 
to say to your Eonor that I talked with 
Mr. Carroll this morning, who said that 
he had just seen the answers to the 
interrogatories that have been filed 
by Eagro, and he cays te me they aid 
everything bat give us the information 
we needed, such as what the damage ciain 
ed on, and things like thas. whey 
ify dscuments. As a consequencs 
of that, and in view of ycur Honor'’s order 
as it now stands, ve ace going to have to 
move in California for some relief out 
there. I don't know the reason w 
should be compelled to litigate thi 
matter in California when it could be done 
here much quicker, much simpler and to meet 
the needs of a very complicated and 
difficult reorcanization, otherwise the 


creditors and sharcholders of the dcbtor 


-will suffer. substantially. 
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I submit, your Honor, that we 
ought to try this case here as soon as 
your Honor's calendar permits, and absent. 
that, we ought to be permitted to go to 
Jucge Cannella and ask him if he could set 
a trial date. 

Thank you, your Honor. 

TRE COURT: Mr. Zirinsky? 

MR .ZIRTHNSKY: four Honor, many of 
the comments of my adversary are directed 
to matters that were fully considered by 
thisCourt at the trial of the adversary 
proceeding for a modification of the stay. 

THE COURT: Incidentally, are your 
papers in opposition on file? I don't havo 
anything before me, except for the 
trustees’ moving papers, and the reply 
affidavit. 

MR. ZIRINSKY: Yes, your Honor. We 
filed yesterday two affidavits, my affidavit 
as well “ the affidavit of Mr. Sherwood. 
I do have copies here for your Honor. As 
a matter of fact, Mr. Sherwood's affidavit 


as filed was a telecopy. I do have with me 
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the original and I will -be happy to 


present your Honor with a copy. (Handing) 


THE COURT: Thank you. 


MR. Z2IRINSKY: Your Honor, the first 
point I would like to address myself to is 


tc Mr. Shelton's statement that your order 


of May 26, 1976, was a limited medification 


of the stay. Your Honor, we have been 


through this matter twice already. The first 


time came on the settlement of the original 


erder modifying the stay, at wlich time your 


Honor made it perfectly clear and it's 
on the record, it's in the transcript, that 


upon the signing of the order, the stay 


will be medified so as to permit tha 


California litigation to proceed, 


subject to being reinstated, should the 
parties he unable to obtain en advancement 
of the trial, or should the parties fail 


to ccoperate in the giving of expeditious 


discovery. 


Thercafter, your Honor, the trustces 
brought on an application hefore your Lonor 


ecking to expunge Esgro's clain on the 


. 
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purported ground that Esgro had failed to 
give aise overy. 


With ail due deference to Mr.Shelton, 


Prd since stemettlen ath ngstslbe mun imeem moth 


your Honor that application was denied in 
all respects. As a matter of fact, your 
Eonor, at that hearing it became apparent 
that the trustees were relying upon a 
default in the ida: of discovery, and 
a letter of Mr. Carroll addressed to 

Mr. Sherwood, California 

Esgro, so taticetes that 


tag 
admissions, that because Esgro had not 


have been aduitted. 

Your Honor, that was in direct 
‘contravention of your direction at the 
trial that all discovery proceedings would 
remain in atatue quo until it had been 
determined by your Honor oo er not 


to modify the stay. 
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“Your Honor, constantly in ons 


preceeding we have been confronted with 


SA nes 


accusations that Esgro is failing to 


preceed in good faith. If necessary, 


| 
| 
respended, those matters were deemed to 


A ae 


sa 
‘Your Honor, ~~ frankly, I don't think 


it is -- Mr. Sherwood could cor : to 


lew York and Mr. Shsrwood can give his 


} 


c 
ae 


version of the facts. Mr. Shelton's 


4 new cad mh ele ttc nts. hn th te ts mle tt cen ed a tile Mah senahentne mm 4 


gratuitous statcment at the conclusion 
of his argument as to the necessity 
for taking or seeking sanctions in 
the California Surerior Court ve pure 
hearsay and mere unilateval statements. 
Its’ the first I have heard of them a 
frankly, I think if it's going to he 
pertinent to this applicaticn, Mr. Sherwoed 
shoulé have the opportunity te respond. 
Secondly, your Honor, the sreply 
affidavits which were just submitted to 
your Honor by Mr. beteen Gaus given to 
me at 25 after two this afternoon jin 
this courtroom, I haven't had a chance to 
realiy read through them. I did read 


Mr. Shelton's effidavit where itG<cs 


‘2 


state there are certain contradictions 
'‘ between Mr. Sherwood's affidevit and 
Mr. Holtzman's affidavit. The only thing 


I could say to that, yor Honor, is that 
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el Say has Ro a relat al le 


fae es 


Sherwood indicated to me on the 
one that tefore forwarding to me 
his affidavit, he had conferred on the 
telephone with ! : t verify 
the substance of what he was puttin 
into his affidavit. It's possible thet <- 


I understand there was no transcript of 


this proceeding in th: Superior 


Court. it was a matter that tcok 
approximately a month ago. Parhaps 
memories are sovwawhat different. Put 


in any event, your Toner, I don't think 


it's pertinent. 


At the trial of the adversary 
preceeding, your Honor, it. was estineted 
by Mr. Holtaman that it wonld probably 
take about eight months to gat a trial 
date in the Superior Ccurt of California, 
assuming the parties were successful in 
obtaining a preference. We submit that 
that goal has been execeded. The cate 
of November 25th represents a trial dat: 
in six months of the tim: - the adversary 


precctding before this Courc. As far as 


ore ee . 
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we perceive it, your Honor, wo are txo 
months ahead of the projected schoadule. 
Adcéitionally, your Honor, at the 
trial cf thet advcersa preceeding, 
stated by Mr. Eoltcran, California counsel 
for the trustees, that it would take six 
to eight weeks cf trial tine. It wag 
estimated by Mr. Sherwood that 1t would 
take between four to 
time, 
Mr. Sheltca in his affidavit, his 
erigins? affidavits in 
applicstion, blithely 
can be hed in two veeks. Frankly, your 
Gonor, I think that we must. defer to the 
judgment of the twa attorneys in Californi: 
who are most familiar with the cass, wo 
have bsen living with the case for the 
past threa- years, and with all duc 
respect: to Mr. Shsiton’s judgment, your 
Noner, X think that this Ceurt munt 
defer ‘to the judoircnt of Necsrs. 
and Sherwoot as to that particular point. 


Your Honor, it cocms to mo tht 
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the. trustees are in essence ergaged 
upon a goal of trying to get additional 
bites at the apple. I have heard nothing 
new here today from Mr. Shelton. The 
sa!.2 arguments as to the magnitude of 
the claim, Vanes as to tho. 
imodrtance of a quick resolution of this 
claim to the reorcanizacion, your Honor, 
no one can dispute trac 
claim, no one can disgute that ic will 
have some imeact on the reorganization 
cane, | 

Nonetheless, your Honor, it must 
ba recalled that nt the trial of the 
acverzgary oeoeneding, the trustee, 
Professor Crowley, testified that there 
ware an additional, in excess of 
$30 million in claims that also had to 
be resolved in addition to the Esgro 
claim,-and that those clains were 
nowhere <-- it ap; red that those clains 
were nowhere near to resolution at that 
tins. 


thing thot 


oe 
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is holding up this reorganization case. 


iin tla it naw taka 
rw 


argument was proffered by the trustesas. 


The trustees at that time said that if 


4c Nedetetamebunite eit taabitiaednarete ete twee ~ietin n core 
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3 Not only that, your Honor, but 
@ : { 
oo ae the trustces have continueusly through 
QO 5 | - en 
| : oe. this reorganization proceeding proffercd P 
| 
lie; a A | the same argumcnt in opposition to other 
7 parties’ applications to modify vn stay. 
. {£ your Honor will recall, in Decembar 
the Transit Casualty case, the same | #@ 
; 
i] ' 
| | 


23 trial of the adversary prececding, 


4 its conclusion, mado its 


indings of fact, rendered its conclusions 


| 

12 nothing unforeseeable should happen. | 

‘ | 

{ | 

| - wa will have a plan filed in six months. | 

: j : | 

e ; 14 | Your Honor, those six months have passed. | o 

i | ‘ 

ae Nothing unforescen has happened. Esgro's | 

{ | | 

1 I 

‘ 16 | claim has been on file with this Court for | 

i j7 | in oxcess of a year and a half - It seens | 

| | | 

| as | to me that any time anyone cones into thig | 

; | | 

9 | Court to modify the stay, they are subiect 

oo | : } 

| to attack on the basis of that argument. 

7 | 

4 ) 21 | It seems £o me that this Court 
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‘2 cloéscly cxamined that argument at tha 
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and entercd an ordsr modifying 


Your Honor, this motion today is 
nothing but an indirect collateral attack 
on this Court's oxcer of Hay 
Honor, I respectfully subait tht 
the trustees felt your Honor was ¢xroneous 
at that time, their remedy was to take 
an appoal. They failed te | 3. The 
time to do so has expired, and for 
thosa reasons I believe their motion 

éiomissed in all’ 
respects and that Esgro should be 
granted its costs and reasonable attorneys‘ 
fees in connection with t! of 
this motion. 

Thank you, your Honor. 

THE CCURT: Mr. Feller. 

MR. PELLER: Your Honor, we, too, have 
examined closely the two orcers that 


have besn entered, and it scams to ke 


.vather clear from a study, from a 


oe te , a gk A osm 
; crucrs, kat the Orascs 


interlocutory orders 
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& | 
° | Your Honor proper y in the exercise 
3 | of caution, being fully aware of the 
. oS : 4 | _ magnitude? and significance of the Esgro 
VU 5 : claim, was desirous of not being precipitous 
° 6 | in rendering a dutermination on the | 
7 a merits of the qucstion as to whether 
8 | or not the stay should be ultimately 
se 9 | Lifted and in that regard, your’ Honor 
ay had ureed the parties to take appropriate 
— | i | steps out in Califernia to ascertain 
12 | as to whether an advance in the trial 
13 : date can be precured and ordered the 


| 
| 
| 
| 14 | parties to report back to the Court in | 
15 | that regard by July 8th. | 
| | | 
| 16 Those steps were taken and tha 
H a { 
17 | results are before the Court the form 
18 of affidavits, and without getting involved 
: 19 in disputed aspects, it seems clear that 
} . 
20 at the earliest a trial can be had on 
Ls 
C) 21 November 29th, and I emphasize "at the 
] 
. 22 
4 
| 23 


I don't think that it is disputed 


earliest." 
that a trial of a claim of this magnitzudec 


perforce must hindor, delay and be a turden 


——————————————————————————————————————— 
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Ea 


this Chapter x 
ant conceive of a situation 
Ba Chapter X context wherein a particular 

Clain, because of its sheer magnitude 
ane@ importance, deters formulation of 
@ plan of reersan ie ati and what can 
be more of a hindrance on the administration 
of a Chapter X estate. I mean, surely 
this Court the trustees, the comnission 
have urged throughout that these 
preceedings be administered in an 
expeditious fashion and should this 
matter procecd in California, I seriously 
believe we will have untold delay, and 
putting aside for the moment, your Honor, 
the question of delay, I think the 
Court. should also consider its own 


jurisdiction in this matter. There is 


which gives this Court jurisdiction. to 

summarily determine objcctions to claims. 
I mean, chviously the statute ecuch 
| 
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the acninistrati 


estate in on- court, and thse is this 


: a Section in Chapter X, Ssction 197, 
| 
| 
| 
| 
| 
| 
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Cours, the Chapter x court. 
I don't think it would be 
appropriate for the debtor herein, 
heve, in effect, a 


determination of solvency or insolvency 


to he ascertained or astermined by a 
State court out in California. A deter- 
mination cf this nature goes to the very, 
very eee: as 

the formulation of a plan... The extent 
if any, of public participation will 
revolve upon a finding of solvency, 


and obviously a determination of a 


2 
| 
{ 
a 
| 
{ 
1 
? 
‘ 


close-to-$40-million Claim is going to 
have most significant bearing on that 
question. : 

I thus would urge the Covrt thet 
based upon the developments since the 
iritial trial on the motion to lift the 


stay and the indication that at the 
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matter is not before Novemler 2 


this Court co 
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also well aware of the massive burden 
that your Honor is lahoring unéer, but 
some way must bs found wherein this clain 
can be determined in a fair and expeditious 
fashion. 

T: How long de you think 

the trial is going to take, or have 
you given this any consideration? 

MR, PELLIN: I think this prebably -- 
and Mr. Shéslton can correct me if X'm 
wrong. I don't spcak from personal 
knowledge. 

I wouid think that the duration 
of this trial wovld depend upon whether 
both the crosselaim and the -- both clains 


out in California were considered by this 


‘Court. I believe Mr. Shelton's estimate 


that the trial would take two weeks is 
based upon merely a trying of the 
expungement of the Esgro claim. 

THE COURT: Eut do you recall the 
two men who are in charae of this 
directly in California testified that 


if would run between four and eight wooks? 


TE ER SN Ret eS erage, cen yey 


[23] 
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MR. FELLER: I think that was 


to 


co 


premised upon a trial of the whole pack2zgs, 


but I'm not sure. 


© 


THE CCURT: Yo, no. The man who gave 
would be necessary to try 90 percent, 
even trying the shorter package than the 


longer package. 


retrected from that estimate in the 
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MR. SHELTON: No, your Honor, ‘but 


. affidavits before me, Mr. Sheltoa?> . 
| your Honor -~ 


j 

| 

1504 ur ot ‘ sie SPA 3 

. | THD COURT: I'm curious as te why 

16 you feel it is only going to take two 

| V7 | weeks when the two attorneys who are 

i "18 directly invelvel have cstimated hetween 
a four and sight weeks. 

| fl MR. SHELTON: If your Honor please, 
| e 2 : as far as my office is concerned, we 

| “2 | regard ourscives as the primary attorney 

| in this matter.Mzr. Foltzman is aot the 

21 primary attorney, and it is our judgment, 
| os 
and I represent this te the Court, thet ic 
| 
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S$ cusé hore, the proof cf 
Claim that's been filed by Esgro, if tha 
the only thing that's tried, it can Ee 
tricaé in two weeks without too much 
difficulty. That's mye stinate, your 
ZONIOT 
TIE COURT: Incidentally, is 
discovery completed at the present time? 
MR. SHFLTCN: Oh, no, your Honer. 
THE COURT: Wall, please tell me. 
there any contention that the judges 
the State of California are incompetent 
supervise discovery in the action out 
there? 
MR. SHELTON: I don't make that 
contention that they cok: Sencaeaae 
TRE CCURT: Yell, isn't this motion 
premature ,at least until discovery is 
completed? 
MR. SHELTON: No, your Honor, 
scauce if your Tonor sets 2 
discovery is gcing toa be finished 
tccause then cverytody has-get to know 


they have got to moet it. Vhat's happened 


3 os A ee 


: so far -- 
fa TEE COURT: IT am at. a loss to 
@ ; 
a i unéerstand why you fsel that I'm going to 
i A 
" be able to whip the parties into shape 
el for trial more expeditiously than a 
, : 
7 competent cour: in the State of California 
can do it? 
e | 
i 9 MR. SHELTON: My judgment is predicated 
H = on the fact that all my life I have 
i 
a . : 
e : nN spent litigating claims end whén the 
4 . 
a Ie judse sets a trial date, that's it, > 
‘ 
; ice there are no more delays. Your Honor, 
a 
Destin 14 
; 15 oral depositicns until tomorrow and 
{ 
' 


why? Because Mr. Esgro is just not 


THE COURT: There will be all sorts 


of motions involved in the discovery 
process between now and the tine that 


de is actually ready for trial, right? 
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| 
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7 around. 


ss : 
‘ 23 that w2 are going to have to go to 
: %, “ ‘ > ; le ” 
e | a California now and make a motion to co 
! as | 
_ something in view of those answors to the 


ae oe 


I tell you that we haven't comnenced 


#e Sh ena ns tissu sighs acini la ici coy ibaa dase ruses ie niinibinnuincenie erie) sesiics genie 


‘havea bean served. 
n't the lawyer out, 
there handle thet? 


- 


I think we are 
more familiar with this case than 
Mr. Foltzman has ¢ver been. Your Fonor 
has got to understand a 

TEE COURT: Wait a minute. 


MR. SHELTON: I'm sorry, I apologize. 


MIE CCURT: That's all right. At 
this point you are just rehashing the 


fnalalverssry rrocecdind. 


MQ. SUFLTON: I don't want to do 


THE COURT: That's what you're trying 


to do, and I'm not going to let you. 
Ye do know what the calendar 
condition is in California; is that 


correct?. 


Mm. SHELTON: That's correct. 


THE COURT: You suggest going 


Judge Cannella, asking him to give you 


available minimum of 
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MR. SUMLTON: That's’ correct, 

THE COURT: Nave you checked 
Judge Cannella's calendar? 

MR. SRELTON: I wouldn'£ do it unless 
your Eonor permitt:d me to do so. 

THD CounT: I have no authority to 
prevent you frem making incuiry of any 
Court in the world as to what the 
évailability is. 

Rave you made any inquiry as to my 


Calendar situation? 


MR. SHELTON: No, your Fonor, I 
have not. 

TEE COURT: I have seat aside 
four weeks’ vacation this year and that 
is the last two of July mid the last two 
of August, and I'm now in the second of 
my ‘vacation and I have tomorrow and Tf 
have Thursday. This is the first week or 
my vacation. All this should ‘he on tho 
record. I now havea a current caselond 
aQe approxinately 1,000 cases. Only 15 
pereent of thom ars san-consuner cases, 


they are Chapters x or AI. I Five got 


it 
NRteido ae - 
a a ae me eionann oe 


3 A A649. : Ei] 


R.Hoe, I have got Beck Industries now, I 


eso ber a ot ine hen: dann ans bl sat bi 
to 


have a raft of SIPC cases. Each of thosa 
cases generates sub-cases in the sense 
| 


abundantly clear that what the parties are 


of controverted proceedings. tie are now 
Pet 6 ? 
; setting dowm matters in one of the sirc 
i ‘ 
7 
e cases -- well, I'm opsning October L3th, 
: 8 
Havener Securities, a SIPC case, 
! . . 
9 
e | In Mangel's Stores, one of the 
10 ; 
major Chapter XI's, they have been taking 
2 
: 11 
| Gay after day after day ac they are open 
4 12 | 
e i | in my book. They gu into October 30th. - 
13 | | 
” | Now, even assuming that your. | 
i 
i i ’ optimistic prognosis is correct that | 
e 15 : : 
! | ‘this case will only take two weeks, | 
16 : we 
. a that is a factor to ba considered, 
; 
e@ a MR.SHELTON: I agree, your Honor. 
| 18 I agree. I join in the probiem because I | 
i ; : 
i i think it is a terrible burden on you. | 
® | 20 3 
THE COURT: I'm not complaining. 
H 5. t 
z . D) 
) a I am under no contract. I can quit 
= any time I want. I don't want this to 
® , 
23 . 
; : sound like a pity pitch. Put I want the 
24 
record of these proceedings to be 
e 25 
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know whether you have a brief prepared. 


@ 
ron) 


Pe t,. > Bom Par fn @ ae gu ft - 
tT @on't tnow whether Me. Zirinsky does. 


Ske sete on i ie cee teh: Sioned amie cen ant 
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| : I doen't have any brief on it. I don't 
| 

i] 


There are any nuiker of cases with raspect 


co 


to how happily che Fankruptcy Court's 


calendar can be adapted for the trial of 


" ! lengthy cases. This is ona case cut of a 

a thousand shat I have, and if you want to 
| : 

12 4 


- | cake at least tro weeks of calendar 


| tine, I just don't know where I am 


going to be able to handle the odds 
and ends of minutiae that cone up on 


a daily hzsis with respect to all of 
4 & 
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17 the other cases. | 
“18 MR. SHELTON: Your Honor, there 
@ 19 
. ms 
| <0 more than I do, and I know it because I 
r) 21 have boen here that often ané I have 
® , 
22 stcn what happens to your Honor, and 


no one in this courtroom who has tec: 


am at a Loss to 


4 


mr th, 9 Al Pad oi mes 
THE COURT eg Ls eg | 


is no one who appreciates that problem 
| 
| 
| 
: 


arsund thinks any differeatiy. 
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hz reached for a full, at Least two-w2ck 
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ke ees ae ‘ I 
Mow, I have already passca on the 
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ll of the adversary progecding that Tf 
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eaxperience,your Honor, that if wa let 
18 this thing lag like wa are doing, what's 
19 going to happ2u is that the case will 
ee get tricd this year. 


Tf Count: I don't Imow who is 


montioned this at the time of the 
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I | AATA . 43 ; 
! pd | Y 
‘ adversary procecding -- if the plaintiff ! 

| ‘ 

; . 

es dn California begins to lag, then I will 


OD 4 keeo my continuing ravicw over the stay ; 
) 4 before myself, and 1f they beqin to drag 
| 6 thelr heels, come kack and show ma that 
7 pe they are draggin their heels and thon 
. x will consider whother it would ba 
‘f | 9 mare init to try the c#se here in 
| 10 Naw York. oe 
e : ii | MR. SHELTON: Would your Honor | 
| 12 | permit me to find cut from Judge Cannolla | 
13 7 whether or not he's got tins avadinine? 
| 14 | I would not go there without either | 
! 15 + ie Zirinsky's permission or your Nonor's | 
1G : permission. I would not do it ex parti. | 
| 7 | «THE COURT: I think, Mr. Shelton, 
| ‘ef 4¢ is almost facetious to say chee, 
| 19 | The District Judsves aro so overberdunc 
| 20 with work that they refer these matters 
i. ‘@) 2) to Bankruptcy Reterees who have more 
| 2 time to handle them. I think thet this : | 
! mA is the prime consideration for thc 
: 24 refercnce of can2s. 
: si E MR.SHELYVCH: Your Horror, thr might 
| 
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{ 
“4 ba true insofar as moct administrative 
’ 
re matters are concernad, and some mattors 
of substance, but it ses to me quite 
: 
clear that the bankruptcy court, at 
e. ae ae 
least in this District, is certainly 
not in a position to try any lengthy 
, 
e | advor sary preceedings. It just isn't. 
THE COURT: I éecline to be put 5 
{ 
in any posicicn ef suggesting to any 
| 
& | party that they go te the Judge who 


referred this case to me to ask him 
whether he's prepared to take back part 
of the i eeine. You, of course, are 
free to make any inquiry you want of 


Judge Cannella. But you certainly don't 


ine te th ee ES Oe: ee ame = Ae ee ne eb tentee ® 


need my permission or tir. Zirinsky's 


MR. ZIRTWSKY: Your Honor, to make 


one ee Re a 


the record complete, I would like to 
point out paracdraph 6 of Mr. Sherwood's 
affidavit: 

"Counsel for Esgre will ta 
preparcd to commence trial on this matscr 


in the Los Angeles Superior Court on 


| 

| 
permission to do that. : , 

| 

| 

| 
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Court's attention -- 


fe | | — ee Ba, 
| ‘ : November 29, 1876..." : 
| 3 : I would also like te direct the | 
| | Court's attention to paracraph 4 of 
| ‘ | Mr. Sherv..d's affidavit, wherein it is 
e. 6 stated that at the time of the application 
| : a to the California Superior Court for a | 
| trial preference, Mr. Sherwood suggestad 
| 9 to Mr. Robert Eoltzman and te Mr. Daniel Caxroll 
| ” | that it would ba useful te expedite | 
i | uN | discovery ana ir order to assure the | 
| 12 | earliest possible trial date for us | 
! 13 | to agree to and request that this matter | 
| i4 jj be assioned to one Superior judge for all | 
| : 
- purposes. 
i 16 | If this were Cone, for instunce, 
{ ‘ 
| 17 there would likely be a better assurance | 
-18 that this casa would be tried on the Gute | 
| i9 set for trial since wa would have a | 
| 20 ccuadenes of e particular trial judge. | 
| ©) vA for that purpose. | 
: 22 Counsel for debtors did not purmue | 
| 23 the suagestion. | 
) 24 | T would asiso like to poins th: | 
i 25 | 
| 
| 
| 


e z : rT 7 te ba 
2 | 
[: TEE COURT: of ccuree, I hove only had a chanes, 
| | 
&aS you've noticed, to giance throudh | 
| ra these papers «hila listering to arguienta, 

! It's a technique that you have to develop | 
4 

, 6 | 

in order to at rast eearc still in this 

. 4 
7 : 
| court. i 
8 . 
But iets cAdress Ourselves to that, 

@ Mr. Shelton, and Mr, Feller, | 
10 
"Counsel for debtors did nok pursue 
} 
| | 
| this suaqestion," | 

- 12 | | 
Are you aware of cuch suggestion? 
13 : . 

MR. SHELTON: I am now. When f& 
i 14 P 

e | H read the affidavit 71 was, and wo area net | 
| 15 | | 
4 yet sure, aftor consultation with 
| | 
My .Moltcnman, that that's the most 

e | 17 
r expeditious way of deing it. | 
18 : THE COURT: So why not give it a 
‘ 

j 19 } 
mn | try? 
20 | : 
| MR. SHELTON: Because we may be 
i : 9 : 
a EX 21 better off doing it this Way, your Honor, 
99 ‘ 
| ote and wa are considering thit. 
{ 
In conclusion, may T say a 
: 24 ‘gf « 
i few words? 
® 25 
THE COURT: Cortainiv, Tf have | 
| 
| 
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to indicate that Mr. Zirireky did 


recoive the tro affidavits that he 
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’ MR. SKELTON: I do went the record 
| | 
| 


your office by hand. 


10 
ER.ZIRINSKY: I have born on 


<A Sec NN 6A eae ete ae Bh «mn 


| ay ‘ 

vacation. I came back for this hearing 

| 

a | 


| 

| 

| today. 
MR. SHELTON: I'm very scrry. 
t 

i 

| 

i 


es eet eae eee 


MR. ZIRINSKY: I did check my mail. 


mi MR. SHELTON: Tt wae delivered 
| by hand last night. 

a MR. ZIRINSKY: I did not see it, 
MR. SHELTON: T am not going to 


rehash anything. ZI don't want to. I think 


+ ncn santa li Als him. be a ents nt te. sanetenn nn the nanan 
—" 
<a) 


Q 


| 

| 

| 

| 

| 

| 

| 

| 

| 

| I did not see it. f apologize. | 
| 

| 

that I have said all Y ean Sav. I think 
| 

| 

| 


| 
| 
' 22 that if «> go to “tal in Celircenia, 
! 
23 : a Moayepamkias 9G 904.% ean 
even on November 27th or 28th, when 7 
: | 
9 en s * a 
e “ | ths California ceurt igs fircd, t& ia q 
25 | 
@ substantial imoosition on the tights 
4 H 
| 
i 
! 
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ditors here, and it will hd 
the edorsant getion plan. 
TER COURT: Lec me ask you 
te, how many stays have 
pormit the trial of 
litigation in plenary suits, approxinatcly? 
Since we are talking for che record, 
let's reke a record here to the extent 
you will tc Gong at least partially. 
I don't want the record left with the 
flevor that it is unusual to permit 


plenary suits t 


cath we cain tle wot se a Re ei es in emt terete ae atts tame re me: 


can simply state for th 
been my oxpe 
that. in both Chapt: ‘RY, whon 


there is a larce litigation, protractei, 


nm, it's tried in 


| 
! 
| 
| 
t 
{ 
| 


courts of plenary jurisdiction. 
it's simply virtuelly impossible for 


the Bankruptcy Court to sect asiacs such 


oe ee = tt tae n tls ate dinat Bosmaane: 


large blocks cf time to handle partionla 
cases in-particular reorganizations. 
just do not have that meny days, 


a full 365-day year. 


I will answer 
question as directly as X can. 
Asice froin metions to Lift stays 
to enforce licens, which this caso is 


not, the only case I know of or that 


I can recall cofthend where there has 


keen a lifting of a stay is the transit 


case, which Weil, Gotshal — a& motion 
that stay, if 
nory is correct, has been Lifted 
completely. 
Is that corract, Mx. 
MR, 
Mr. .Shzlton. 

FR. SHELTON: That's the cnuly 
other case that I know ef. 

I£ your Honor would say thet alt 
the claims have to be trisd someplaca 
Glse, you know, what are we having a 
yeorganization for? 


se 


THE COURT: This the reducthio 
ad absurdam that you are eetting up. 


the objsctions tea 


Dankruptey Court consume 


onde weet. 
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approximately a half-day. It's relatively 
infreauent that we have a full, l-day 
trial, or even a two-day trial such as 
t have outlined for Timreday and Friday 
of this weak. 
wR. SHEINON: I agree, your Honor. 
THE COURT: Fut there are jus 
many Gays that we have evailabla to 


ours«ives. 


MR. SHELTON: Nothing. 
“He COURT: Mr. Peller, da you 
wish to add anything? 
FELLER: No. 
CouRT: Mr. Zirinsky? 
ZIRDUSKY:-No, your ae 
THE CCQURT: I am persuaded tiat 
the motion mist be, and it is, deniec 
at this time. Wo cause has been shown 


to indicate that there shenld be any 


relief granted inconsistent with the 


prior decision on the adversary proecadin:, 


Keedlsss to 
to come back at any 


a sinnificant chany2 in the cirewietances 


AAG) 


of the case. 


ra 


will return these copies to you, 

the originals 

that were filsé@ are breucht ovt and made 
a part of the file o: 

MR. ZIRTUSKY: May I ask one quest 


Does. your cecision speak to our 


application for costs and attorneys fees 
in connection with this motion? 


THE COURT: Number one, I am unaware 


ef authoricy for attorneys' fees on a 


motion of this type, and I am not 


persuaded that there would be any 
ju. : ion for the scan of attiosormeys' 
fees. That's ordinarily granted only when 
the application could be found to te 
frivolous. 

I agree with Mr. Shelton: he 
doesn't deal in frivolitv. I believe that 


is firnly ccnvinced that 


” 
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sinply vould bk: 
transcript, and 


of the Court, ai S¢e no reason why 
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even that should be asses 
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' UNITED STATES DISTRICT COURT 
i| SOUTHERN DISTRICT OF NEW YORK 


|| INTERSTATE STORES, INC., former- : Reorganization Nos. 
ly known as INTERSTATE DEPARTMENT : 74 B 614-802, 
|| STORES, INC., et al., i : Inclusive 


Debtors. 


ORDER DENYING APPLICATION OF TRUSTEES 
- CLAIM OF ESGRO, INC., CLAIM NO. 7273A 


erent nentenlontnesnenntenarecensnlonentnentnatneee oneness 


Joseph R. Crowley and Herbert B. Siegel, as Reorganiza- 

! tion Trustees, having moved before the Court by Order to Show 
Cause, dated July 9, 1976, tba ead pon the affidavit of Martin I. 

| Shelton, sworn to July 9,°1976, for an order fixing the time of 

| the trial of the “application to expunge claim No. 72734 of Esgro, 
Inc., for September 15, 1976, or as soon tiniaahie: as the Court's! 
calendar permits", and a hearing having been held before the Court 
on July 20, 1976, and the appearances of interested parties hav- 
ing been noted in the record, and upon all of the proceedings had 
before the Court including, without limitation, the adversary 
proceeding commenced in these réorganization cases by Irving 


Sulmeyer, as Keceiver for the estate of Esgro, Inc., a debtor in 


Chapter XI, as plaintiff against the Reorganization Trustees, as 


proceeding on May 21, 1976, the order dated May 26, 1976, the 


further hearing had before the Court upon the application of the 


| 
| 
| 
defendants, and the trial had before the Court in that adversary | 
1 


AATS 


Reorganization Trustees on June 4, 1976, end the order dated June | 
16, 1976 in connection therewith, and afrer due deliberation and 
ll sufficient cause appearing theretor, it is 

ORDERED, ADJUDGED, DECREED AND FOUND as follows: 

Uae By order dated May 26, 1976, upon the application 
of Irving Sulmeyer, as Receiver for the estate of Esgro, Inc., 
| a debtor in Chapter XI ("Sulmeyer"), the automatic stay pursuant 
to Chapter X Rule 10-601, was modified so that (a) the parties 
could sronuat and were directed to proceed at the earliest pos- 
sible time to make an appropriate application to the Superior 
Court of the State of California, County of Los Angeles, for an 
order advancing the trial date of the action pending in that 


Court entitled White Front Stores, Inc., et al. Plaintiffs v. 


edt See a a 


Esgro, Inc., et a Defendants, Esgro, Inc., et al., Cross- 
Complainants v. White Front Stores, Inc., et al., Cross- 
Defendants, Case No. C50105 (the "California Action"), (b) all 
discovery and other Sca-tekal peocsedings in both the reorgani- 
zation cases and the California Action be conducted and comple- 
ted on an expedited basis and be used in either of such proceed- 
ings, and (c) the parties report to the Court on or before July 
8, 1976 for the guiniose of advising the Court as to the progress 
of discovery proceedings and the result of the application to 

the aforesaid Superior Court 


2. After hearing on June 4, 1976, it was ordered that 


all further pre-trial discovery and inspection relating to the 


Trustees’ objection to Esgro, Inc.‘s ("Esgro") claim and the 


Pa ee 
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| California Action be conducted under the auspices and control of 


the Superior Court of the State of California, County of Los 
Angeles (order dated June 16, 1976). 

3. On June 28, 1976, a hearing was held before the 
Master Chidadas Depeveaat of the Superior Court of the State of 
California, Los Angeles County, in connection with the California 
hatbes and as required by the order dated May 26, 1976 at which 


A : : 
4 the attorneys representing the Reorganization Trustees and Esgro 


4, As a consequence of the hearing held before the 
aforesaid Master Calendar Department, and pursuant to agreement 
between Robert L. Holtzman, Esq. of the law firm of Loeb & Loeb 
of Los Angeles, California, as aeeneners for the ecrasitledticn 
voce and Arthur L. Sherwood, Esq. of the law firm of Gibson, 
Dunn & Crutcher of Los Angeles, California, as attorneys for 
Esgro, the trial date for the California Action was set down for 
November 29, 1976. ‘ 

she tin teat tad bets cw Cede ps Hy 
1976, Robert ligt tions testified to the effect that "the greatest 
possibility" for trial of the California Action would be‘"in 
about eiche months" [Stenographic eendacetie. May 21, 1976, 
page 178]. 

6. Mr. Holtzman also testified that he estimated it 
would take between six to eight weeks of trial to complete the 
California Action ([Stenographic transcript, May 21, 1976, page 
185). a 


A Age 


7. The trial of the California Action will commence in 
| less than five months from the date hereof. 

8. No prejudice, harm or disability is incurred by 
the Reorganization Trustees and the reorganization cases by modi- 
| fication of the automatic stay under Chapter X Rule 10-601 so as 

to allow the prosecution and trial of the California Action. 

9. The prosecution and trial of the California Action | 
| as authorized by the. Court is in the interests of justice an 
oes of the parties and potential witnesses. 

I: 10. The application of the Reorganization Trustees, as 
i -presented by the Order to Show Cause dated JULY 9) 1976, be, 
and the same hereby is, denied in all euxcuees, with prejudice 
and without costs. 

! 

i 


Dated: New York, New York 
July 23 , 1976 


ae r’ 7 “ 
y, Bankruptcy Judge 


if 


a of 
C 


ae i 
pn Soaks sore pn oe PAK A. Rib4vo0 


area eerte terrence atreerenntennern: res renemenvenerenreeenretennay seer? 


STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 
The undersigned, an attorney adr.isted to practice in the courts of New York State. shows: that deponent is 

the attorney (s) of record for ; 

in the within action; that deponent has read the foregoing : 

and knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein 


stated to be alleged on information and belief, and that as to those matters deponent believes it to be true. Deponent 
further says that the reason this verification is made by deponent and not by 


The grounds of deponent's belicf as to all matters not stated upon deponent's knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 
eS 2 LLL Lineal lnectrs bumeaise eet een te a ese 


STATE OF NEW YORK, COUNTY OF ts. INDIVIDUAL VERIFICATION 
, being duly sworn, deposes and says that 

deponent is the in the within action: that deponent has 
read the foregoing and knows the contents thereof; that 


the same is true to deponent’s own knowledee, except as to the matters therein stated to be alleged on informaticn and 
belief, and that as to those matters deponent believes it to be true. 


Sworn to before me, this day of ob ee _ 
STATE OF NEW YORK, COUNTY OF 8.2 CORPORATE VERIFICATION 
, being duly sworn, deposes and says that deponent is the 
of the corporation 
named in the within action; that deponent has read the foregoing 


and knows the couten's thereof; and that the same is true to deponent’s own Knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as to those matters deponent believes it to be true. 

This verification is made by deponent because 

isa corporation. Deponent is an officer thereof, to-wit, its 

The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me, this day of 19 ee Ss sce lela Sis 
STATE OF NEW YORK, COUNTY OF as AFFIDAVIT OF SERVICE BY MAIL 


being duly sworn, deposes and says, that deponent is not a party to the action, is over 18 years of age and resides at 
That on the day of 19  deponent served the within 
upon attorney (s) for 


in this action, at 
Pore by ‘ . ihe widnesn Sechguamnd by od oie 'S! 
lor purpose depositing same enclose in @ postpai roperly addressed wrapper, in-— a post office — ci 
itory under the exclusive care and custody of the United States post office department within the State of New York. 


Sworn to before me, this day of .19 
2 
STATE OF NEW YORK, COUNTY OF K2i Yur ame APPIDAVIT OF PERSONAL SERVICE 


[ocak A Ri baud 


: being duly sworn, deposes and says, that deponent is not s party to the action, is over 18 years of age and resides at 
i Met yp banhbougk sb A 


That on the Teak day of 7) ~~) 19/¢ at-No. ‘ToC ae Hoan » Mew Yow phere Ff nl ‘ 
. deponent served the within Acne 21 Sr Tm Tcl Coit, ©, 
wpon 7 .aiin : Ratiin* son Aa te Janets ati eheacs/ OF SU aay tot ? pete rec. - 
herein, by iting th pera. sb-““n- prod. Bene knew the 
person so served to be the person i and described in said papers as the in. 
Sworn to before me, this faye) day of f4 19 72 Lads 
ee a 
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= STATES DISTRICT COURT 
e | SOUTHERN DISTRICT OF NEW YORK 
| “ee ee ee ee ee ec em em eer ee x 
; Irn re : 
REORGANIZATION 
| INTERSTATE STORES, INC., formerly 3 
known as INTERSTATE DEPARTMENT Nos. 74 B 614-802, 
& STORES, INC., et al., : - Inclusive “ 
| Debtors. 2 
NOTICE 
[+e ee ee ee ee eee ee <a 
| 
NOTICE IS HEREBY GIVEN that Joseph R. Crowley and 
Herbert B. Siegel, Trustees in reorganization of Interstate 
€ | Stores, Inc. et al. appeal to the United States District Court 
for the Southern District of New York (Honorable John M. Cannella, 
| United States District Judge) from the order of the Honorable 
e Edward J. Ryan, Barkruptcy Judge, dated and filed July 23, 1976 
¢ | which denied the Trustees' application for an order setting down 
i the trial before this Court of the Trustees' application to ex- 
“a | ’ 
| punge claim #7273A of Esgro, Inc. in the amount of $38,758,972 
| 
e | for September 15, 1976 or as soon thereafter as the Court's 
| calendar permits. 
The parties to the order appealed from and the names 
@ and addresses of their respective attorneys are as follows: 
t 
Joseph R. Crowley and Herbert B. Siegel 
| Reorganization Trustees 
| c/o Shea Gould Climenko & Casey 
.. 330 Madison Avenue 
| New York, New York 10017 
* ; 
Irving Sulmeyer, as = for the 
Estate of Esgro, Inc. 
c/o Weil, Gotshal & Manges" 
767 Fifth Avenue 
New York, New York 10022 
© 
| 
| 
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United States Securities and 
Exchange Commission 

c/o Marvin E. Jacob 

Associate Regional Administrator 

New York Regional Office 

26 Federal Plaza 

New York, N.Y. 10007 


Bankers Trust Company, Chemical Bank, 
Citibank, N.A. (formerly known as 
Pirst National City Bank), 
Manufacturers Hanover Trust Company, 
The Chase Manhattan Bank, N.A., 

Bank of America National Trust 

and Savings Association, 
International Commerical Bank Limited 
and the Toronto-Dominion Bank 

c/o Zalkin, Rodin & Goodman 

750 Third Avenue 

New York, New York 10017 


wer 


sonnet en se 


| 

| Dated: New York, New York 
& | July 28, 1976 

f 


SHEA GOULD CLIMENKO & CASEY 


By Feit 8 foruiey 
A‘Member of the Firm 
Attorneys for Joseph R. Crowley 

and Herbert B. Siegel 
Reorganization Trustees 
330 Madison Avenue 

New York, New York 10017 
(212) 661-3200 
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UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 
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| 
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In re 3 
REORGANIZATION 
INTERSTATE STORES, INC., formerly 3 
known as INTERSTATE DEPARTMENT i Nos. 74 B 614-802, 
STORES, INC., et al., $ Inclusive 
Debtors. H 


APPELLANT'S DESIG- 
Se me ae we ie ae ee ae a a x NATION OF RECORD AND 
STATEMENT OF ISSUES 


| 
| 


JOSEPH R. CROWLEY and HERBERT B. SIEGEL, Reorganization 


Trustees of Interstate Stores, Inc. et al. (the "Trustees") 


} having filed a Notice of Appeal on July 28, 1976 hereby desig- 


nate the following for inclusion in the Record on Appeal and 


set forth a Statement of Issues to present on appeal: 


DESIGNATION OF CONTENTS OF RECORD 
1. Proof of Claim #7273A dated August 27, 1974 (the 


| "Esgro Claim") filed by Esgro, Inc. and Irving Sulmeyer, Receiver 


of the Estate of Esgro, Inc. ("Sulmeyer"). 

2. Notice dated April 9, 1976 and application of the 
Trustees annexed thereto objecting to, and requesting the expun- 
ging of, the Esgro Claim. 

3. Notice to take deposition of Frances J. Esgro dated 
April 9, 1976. 
4. Interrogatories to Claimant Esgro, Inc. dated 
April 9, 1976. : 

S. Notice To Admit dated April 9, 1976 to Esgro, Inc. 

6. Notice to take deposition of Harry Epstein dated 
May 10, 1976. 

7. Notice to take deposition of Ron Wooddated May 10, 
1976. | 


i emetic eeinmeete cnemectn dant cicada ocaceen aan. acne eaten 


| 8. Application for Order Staying Discovery dated 


May 11, 1976 made by Weil, Gotshal & Manges as attorneys for 


| Sulmeyer {"“Attorneys for Sulmeyer"). 


j 

| 9. Summons and Notice of Trial issued May 11, 1976 

lod Edward J. Ryan, Bankruptcy Judge ("Bankruptcy Judge Ryan"), 
| 


together with Complaint under Rule 10-601 for Modification of 


a line = sana 


Sulmeyer. 
10. Answer to Complaint under Rule 10-673 made vy 


at panne: 


| Shea Gould Climenko & Casey, attorneys for the Trustees 


| ("Attorneys for the Trustees"). 
i 11. Transcripts of hearings held on May 21, 1976 
and May 26, 1976 before Bankruptcy Judge Ryan on the Complaint 
to Modify the Stay. 
Ld 12. Stipulation dated May 21, 1976 between the 
} Attorneys for Sulmeyer and the Aetomneve for the Trustees 
relating to certain documents, together with such documents. 
13. Order of Bankruptcy 9s Ryan dated May 26, 1976 
relating to the Modification of the Stay. 


me ree eo ee ek 


14. Order To Show Cause presented to Bankruptcy Judge 


eS ee 


| Ryan on June 3, 1976 and the annexed affidavit of Daniel L. 
Carroll, Esq. of the Attorneys for the Trustees sworn to on 


i} June 3, 1976 requesting the striking of the Esgro Claim. 


15. Transcript of the hearing held June 4, 1976 
® | before Bankruptcy Judge Ryan on the application to strike the 


a 


|} Esgre Claim. 
16. Order of Bankruptcy Judge Ryan dated June 16, 
| 1976 denying the application of the Trustees to strike the 


\@ | 
dg Esgro Claim. 
4 
' 17. Notices of adjournment of deposition of Harry 
| Epstein dated June 7, 1976 and June 22, 1976. 
eo | : 


| BEST COPY AVAILABLE’ 


Stay of Suits dated May 10, 1976 made by the Attorneys for 


Aa | 
18. Notices of adjonznent of deposition of Ron Wood 
dated June 7, 1976 and June 22, 1976. 
| 19. Notice of adjournment of deposition of Frances 
J. Esgro dated July 1, 1976. 
20. Order To Show Cause of Erenkruptcy Judge Ryan 
dated July 9, 1576 and the anneved afiidavit of Martin I. Shelton, 


Esq. of the attorneys for the Tviustces sworn to on July 9, 1976 


‘ vequesting that the trial of t « fsgro Claim be set before this 


Court on September 15, 1976, or as soon thereafter as the Court's 
calendar permits. ! 

21. Affidavit of Bruce R. Zirinsky, Esq. of the 
Attorneys for Sulmeyer sworn to on July 15, 1976 in opposition 
to the Trustees' application. 

22. Affidavit of Arthur L. Sherwood, Esq. sworn to 
on July 14, 1976. a 

23. Supplemental affidavit. of Martin I. Shelton, Esq. 
sworn tc on July 20, 1976. 

24. Transcript of the hearing held July 20, 1976 
before Bankruptcy Judge Ryan on the application for a trial date. 

25. Order of Rankruptcy Judge Ryan dated July 23, 
1976 denying the Trustees' application to set a trial date (the 


Order ap: “ed from) . 


STATEMENT OF ISSUES 


Was the Order of Bankruptcy Judge Ryan denying the 
Trustees’ application pursuant to Rule 903 of the Rules of 
Bankruptcy Procedure and Local Bankruptcy Rule X-14(e) to set 
~ down for trial the Txustees' objection to claim #7273A of 
Esgro, Inc. (the “Esgro Claim") in the amount of $38,958,972 
for September 15, 1976, or as soon thereafter as the Court's 


calendar permits, where the effect of such order is to continue 


A aq 


in effect the Court's prior orders dated May 26, 1976 and 


. June 16, 1976 modifying this Court's stay order dated June 13, 
1974, thereby permitting the trial of such objection to take 
Place not earlier than November 29, 1976 in California under 
@ the auspices of the Superior Court of Los Angeles County, 
California, erroneous under the following circumstances: 
1. The Esgro Claim is by far the largest claim filed 
e in this proceeding; 


2. The Esgro Claim represents over 50% of the amount 
of disputed claims remaining in this proceeding; 

3. A determination of the solvency of the debtors 
as is required under Sections 179 and 216 of the Bankruptcy 
Act cannot be made untdz the Esgro Claim is resolved; 

4. The plan of reorganization cannot be formulated 
and filed with the Court until the Esgro Claim is resolved; 

ae! SE Che sites are solvent, post-petition interest 

continues to accrue on the outstanding claims of about $1,000,000 
la month; 


6. The trial of the objection to the Esgro Claim 
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before this Court will involve less issues and less time than 
the trial in the California Court; 


7. A prompt resolution of the Esgro Claim is in the 


best interests of the debtors, creditors and, probably, the 


| public shareholders. 


Dated: New York, New York 
July 28, 1976 


Attorneys for Joseph. R. Crowley 
and Herbert B. Siegel 
Reorganization Trustees 

330 Madison Avenue 

New York, New York 10017 

(212) 661-3200 
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Weil, Gotshal & Manges 
767 Fifth Avenue 
New York, New York 10022 


Securities and Exchange Commission 
26 Federal Plaza 

New York, New York 

Attn.: Jerome Feller, Esq. 


Zalkin, Rodin & Goodman 
750 Third Avenue 
New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERSTATE STORES, INC., : Reorganization Nos. 
formerly known as INTERSTATE 74 B 614-802 
DEPARTMENT STORES, INC., et al., : Inclusive 


Debtors. 


COUNTER-STATEMENT OF ISSUES ON APPEAL 
PURSUANT TO BANKRUPTCY RULE 807 


eS RN 


Irving Sulmeyer, as Receiver of the Chapter XI Estate 
of Esgro, Inc., and Esgro Inc., submit the following counter-state 


jment of issues on appeal pursuant to Bankruptcy Rule 807 in re- 


g epect of the appeal filed by Joseph R. Crowley and Herbert B. 
# 


a: as Reorganization Trustees, from an order of the Bank- 
i ruptcy Court dated July 23, 1976: 

1. Did Bankruptcy Judge Edward J. Ryan abuse his dis- 
S exetion in determining that (a) no prejudice, harm or disability 
jis incurred by the Reorganization Trustees and the reorganization 
[cases by modifying the automatic stay under Chapter X Rule 10-601 
I s0 as to allow the prosecution and trial of the pending action in 
}| the Superior Court of the State of California, County of Los 


Angeles, entitled White Front Stores, Inc., et al., Plaintiffs v. 


HI Pl Sl nt tO tn tonne sa 
i 

WEsgro, Inc., et al., Defendants, Esgro, Inc., et al., Cross- 

i 

Complainants v. White Front Stores, Inc., et al., Cross-Defendants, 
jcase Wo. C50105 (the “California Action"), which trial is to 


AAAs 


commence on November 29, 1976; and (b) that the prosecution and 


trial of the California Action in the Superior Court of the 
State of California is in the best interests of justice and 
eomviniteian of the parties and potential witnesses. 

2. Are the findings of fact made by Bankruptcy Judge 
Edward J. Ryan including (a) Robert L. Holtzman, Esq. of the 
law firm of Loeb & Loeb of Los Angeles, California, as attorneys 
for the Reorganization Trustees and Arthur L. Sherwood, Esq. wf 
the law firm of Gibson, Dunn & Crutcher of Los Angeles, California 
as attorneys for Esgro, Inc., agreed to a trial date of 
November 29, 1976 for the California Action; (b) a trial'of the issues 
joined would take between six to eight weeks of trial; and (c) 
the trial of the California Action will commence in less than 
five months from July 23, 1976, clearly erroneous? 


Dated: New York, New York 
August 4, 1976 


WEIL, GOTSHAL & MANGES: 

Attorneys for Irving Sulmeyer, 
as Receiver for the Chapter XI 
Estate of Esgro, Inc., and 
Esgro, Inc. 

767 Fifth Avenue 
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UNITED STATES DISTRICT COURT 


“SOUTHERN DISTRICT OF NEW YORK 


ee CO SO OS OS 0 8 OO SS OD me $ 
In the matter of 
INTERSPATE STORES, INC., formerly 74 B.614-802 
known as INTERSTATE DEPARTMENT | 
GYORES , INC. e et al. 

| 


eo 80 08 08 00 8 v8 


lefore: 
HON. JOHN M. CANNELLA, 


District Judge. 


New York, August 3, 1976, 
16:00 a.m.- 


APPEARANCES : 


t1.TL, GOTSHAL & MANGES, ESOQS., : 
Attorneys for Irving Sulmeyer, Receivers, 
and Esgro, Inc. 

BY: BRUCE R. ZIRINSKY, ESOQ., 
LAWRENCE MITTMAN, ESQ.,of Counsel 


SHEA, GOULD, CLIMENKO & CASEY, ESQS., 
Attorneys for Trustees 

BY: MARTIN I. SHELTON, ESQ., 
DANIEL CARROLL,.ESQ., of Counsel 


MS. MERYL WIENER, ESQ., 
Attorney for SEC 


YALKIN, RODIN & GOODMAN, ESQOS., 
Attorneys for Senior Institutional Lenders 
hy JAMES D, GLASS, ESQ., of Counsel 


C 


ALSO PRESENT: 


JOSEPH CROWLEY 


a 
| 
ti 
a | 
ot a i 
ii 
oi 
| ; 
| 
| 
a | 
& 
{ 
: 
4 
{ 
& 
t 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTIIOLISE 
FOLLY SQUARE. NUW YORK. — 79-102 


Bee F/ 2 
* x. * * * > 
; . : 
Sobor eletondide od e---—~- a re RE wh Ne enn nthe S Eevee Tae ee 


Aaetiabes — &«o — 


© 


MeO ao tenet 
© 


A4aqT 12] 


THE COURT: Have you talked over what 


‘date would be agreeable to you or are you gs 
\ 


till at 
odds? 


MR. SHELTON: I am ready to go any day. 


THE COURT: What is an agreeable date? 


MR. SHELTON: This Friday? 


THE COURT: I understand that the date 


- we fixed or that my office fixed is too precipitous 


to the one side. What is nonprecipitous? 


MR. ZIRINSKY: I just returned from 


vacation. My name is Bruce Zirinsky. I was ad- 


vised by Mr. Mittman, my associate, that your office 


had advised him that briefs would be due on Friday 


and the appeal would ke argued on Monday, 


- THE COURT: Yes, What is agreeable 


to you? 


MR. ZIRINSKY:; We would like the oppor- 
tunity to have the appellant's briefs ahead of time. 


We would like to be able to respond to their briefs. 


THE COURT: Are your briefs ready? 
MR, SHELTON: I don't think we can get 


them ready before Thursday or Friday. 


THE COURT: Tell m whatever date. . Ag 


7 MOCter Gf fact, -F wii) be on my vacation but I will 


SOUTHERN DISTRICT Cour} REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK NY. = 79t-1020 


: AaAte 
jqa [3] 
come in that day. Just tell me when it is. 
much time do you want? 
MR. SHELTON: I can have briefs here 
on Vriday. 
THE COURT: They will give you the 


briefs on Friday. 


MR, ZIRINSKYs I would like a week to 
Yespond. 


THE COURT: Fair enough. The 13th. 


3 
| 


e 
t 

r 
| 
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If there is any necessity for a Seer ere -< assume you 
are going to put everything in your papers <-- I will 
fix a date and I will come in. : 

MR. SHELTON: Could it be possible to 
hold a hearing before you leave for vacation even 
though his brief isn't ready and we ns set forth our 
positions? 

THE couRT: But then you will want to 
sulmit further papers after that. 

MR. SHELTON: Only his brief. 

MR. ZIRINSKY: It would he advisable for 
the court to have the opportunity to review -- 

THE COURT: I know about this matter and 
t 


know what it is about now, actually. I don't 


. ‘now what the briefs are going to do to help me any more 


; a i mai ——— —— an 


WHHMERN DISTRICT COURT REPORTERS, U.S. COMRTHOUNE: 
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, AAA. - : 
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than that. I am aware of what it is about. TI 
have lived with this case e long time. My office 
ves too. | 

MR. ZIRINSKY: I think the findings below 
by Judge Ryan are very clear. The burden is on the 

appellants -- 

THE COURT: If you are prepared to argue 
it now I will hear your arguments now. 

MR. ZiRINSKY: I would like -- 

THE COURT: If you want to make a speaking 
motion, fine, 

MR. ZIRINSKY: I would like an opportunity 
to present my brief bd he court prior to oral argument 
So the court may be apprised of our position on the 
appeal and so that oral argument may be used to 
amplify the brief as opposed to spatctine time 
summarizing what as going to be in the brief. I feel 
that is the most useful way to proceed, 

THE COURT:. I don't know that this is 
SO complicated, What is so compidcated about it? 

MR, ZIRINSKY: I don't know. 


THE COURT: There is nothing to know. 


You have a claim for 33 million plus five punitive damages 


- for whatever it is, 38 million, and the question is 


: SOUTHERN DISTRICT CouRT REPORTERS. U.S. COURTHOUSE 
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1 jqa ; , [5] 
2 should, it proceed in California or here, and essentially 
o- 3 that is what is involved. 
: & 4 | What else are you going to talk about? 
+ 5 MR, ZIRINSKY: We are going to talk about 
i 6 whether or not, in light of all the circumstances, Judge i 
a Ryan abused his discretion in modifying -- 
1@ 8 THE COURT: + just reversed him only re- 
9 cently, so I am not interested in what Judge Ryan thinks 
: 10 or doesn't think about. the matter. What I am interested | 
. 11 in‘is expediting this matter and getting this report 
he in that the trustee must hand in with some expedition. 
13 That is what I am interested in. 
14 | MR. ZIRINSKY: With joint agreement of 
16 California counsel for both parties a trial date of 
16 || September 29th -- 
17 THE COURT: I couldn't care'‘less what they 
e 18 agreed. z have the obligation of this. They 
19 don't have the obligation. They are adversaries. 
20 They want to accomplish some purpose. rt only want 
@ 21 to accomplish one purpose, ‘to get this thing expedi- 
at tiously done, well done and that is it. I have sat 
ve 23 on some of those dates they are going to try cases. 
Ps a This is my 28th year now. I didn't come in the door 
| 25 yesterday. z have seen some of these things where 
@ 
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Zz I used to hold my breath, the Supreme Court is 
e 3 going to decide, they heard the argument, I have sat 
4g KY 4 on some of those for six, seven months. Upstairs 
° 5 they sit on it 29 months. I am not going to sit 
6 around and watch people twiddle their thumbs and con- 
7 template their navels. I am not deciding it. z 
;@ 8 am telling you only what my interests are. 
9 MR. ZIRINSKY: I think the interests of 
10 all parties concerned are to pen a trial of 
3 ¢ ll the disputes. Esgro itself has just recently come 
12 out of a Chapter XI proceeding in the Central District 
@ on, 13 of California. I think there are equities on both 
‘ 14 sides. I think that both parties have indicated 
- aa bb | throughout this proceeding the inclination and the 
- 16 ; desire to expeditiously resolve it. . 
7 It appears from the testimony adduced be- 
e 18 fore Judge Ryan that the most expeditious hearing of 
19 the disputes can be had in the California Superior 
20 Court. It has been stipulated hy counsel for both 
e : es sides that the trial will take six to eight weeks to 
22 complete and that -- 
oO 23 THE COURT: If you want to argue -- 
& 
aA MR. ZIRINSKY: I am merely responding 
Pas) to certain comments you made. 
@ : 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
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2 : THE COURT: You are not responding; you 

3 are arguing it. I am willing to hear argument on it 
fe 4 and I will decide on the argument. 

5 MR. ZIRINSKY: May we fix a hearing date? 
& 6 THE COURT: I don’t know why there 

: 7 should be a hearing in this. That is what is bugging 

8 me. What can you say in your papers that you could 
° 9 not say here orally? : 

10 MR. ZIRINSKY: I would like to see the 
le 11 ) 

12 


if ial 
THE COURT: All papers to be submitted 
by the 13th of August and if a hearing is necessary 
e i4 I will fix a date after that date, 


| 
appellant's brief before oral argument. 


MR. ZIRINSKY: Trustee's briefs to he 
filed this Friday? \ 
THE COURT: The 6th. That is this Friday. 


MR. ZIRINSKY: Can you serve that by hand? 


MR. SHELTON: Why, of course. 


Thank you, your Honor, 


2 
= & Ge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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In the Matter : 
OPINION AND ORDER | 
of $ ' 
; { 
¢ INTERSTATE STORES, INC., formerly $ 74 B 614-802 
& known as INTERSTATE DEPARTMENT Inclusive : 
STORES, INC., et al., : 
Debtors. : 
i Ss a si et Soe ssa ore Sa ce rr Se enews cs sn ae ioe we nd X 


CANNELLA, D.J.: 

The order appealed from is hereby set aside. 
The parties are directed to proceed in accordance with 
this opinion. - 

The Trustees appeal from an order of Bank- 


ruptcy Judge Ryan, filed July 23, 1976, denying their 


: 


motion for a trial of the Trustees’ application to expunge 
Claim No. 7273A (the Esgro claim) beginning September 15, 
1976 or as soon thereafter as the court's calendar permits. 
The effect of this denial is to allow the Esgro claim to 
proceed to trial before the Superior Court of the State of 
California, County of Los Angeles, no sooner than November 


29, 1976. The court below based its decision primarily on 


the presently congested condition of its own calendar. It 


is the opinion of this Court that in light of the magnitude 


rid becca Sener ante r a 


pe 4 Bnaaeaaniea#atian Nac 


/4 50 f+ The next page is A506. 


of the Esgro claim, the crucial stage of the reorgani- 
zation proceedings that has now been reached, the common 
interest of all the parties in an expeditious liquida- 
tion of ‘the Esgro claim, and the slight inconvenience to 
_the claimant in litigating its claim before a court in this 
district, calendar congestion is an insufficient reason for 
modifying, with respect to the Esgro claim, the stay of 
suits entered pursuant to Section 116(4) of the Bankruptcy 
Act, 11 U.S.C. § 516(4) and Rule 10-601 of the Rules of 
Bankruptcy Procedure. Even a minor delay at this juncture 
would place an undue burden on these reorganization pro- 
ceedings. Thus, the Court finds that the Bankruptcy Court 
abused its discretion in allowing the Esgro claim to pro- 
ceed to trial before the California Superior Court rather 
than schedule an immediate trial in this district. 

In order to ensure an expedient resolution of 
the instant controversy, it is hereby ordered that this 
Court's reference of the above-entitled matter to the 
Bankruptcy Court is hereby vacated with respect to the 
Esgro claim. Furthermore, the parties are directed to 
' proceed with and complete discovery prior to September 27, 
a7. of pre-trial order outlining the issues to be tried 


and delineating the facts that have been stipulated to 


a 


4 506 


‘ bY the parties shall be filed no later than October 12, 
1976. The matter is set down for trial before this 


Court beginning October 18, 1976 at 10:00 A.M. 


SO ORDERED: 


Umited States District Judge 


Dated: New York, N.Y. 
September 1, 1976. 
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UNITED STATES DISTRICT COURT - 
SOUTHERN DISTRICT OF NEW YORK 


INTERSTATE STORES, INC., et al., 
Debtors, 


IRVING SULMEYER, as Receiver for 
the Estate of ESGRO, INC., a 
Debtor in Chapter XI, 


Plaintiff-Respondent- 
Appellant, 
v. 


JOSEPH R. CROWLEY and HERBERT B. 

SIEGEL, as Reorganization 

Trustees for WHITE FRONT STORES, 

INC., a California corporation, 

WHITE FRONT COSTA MESA, INC., a 

Delaware corporation, WHITE FRONT 

DOWNEY, INC., a Delaware corpora- . : Reorganization Nos. 
tion, WHITE FRONT THOUSAND OAKS, 
INC., a Delaware corporation, : 74 B 614 - 802, 
WHITE FRONT SOUTH SACRAMENTO, INC. 

a Delaware corporation, WHITE : Inclusive 
FRONT LA MESA, INC.”, a Delaware 

corporation, WHITE FRONT OAKLAND, 

INC., a Delaware corporation, 

WHITE FRONT SAN JOSE, INC., a 

Delaware corporation, WHITE FRONT 

SUNNYVALE, INC., a Delaware corpora- 

tion, WHITE FRONT SACRAMENTO, INC., 

a Delaware corporation, WHITE FRONT 

PLEASANT HILL, INC., a Delaware 

corporation, WHITE FRONT FRESNO, 

INC. a Delaware corporation, WHITE 

FRONT SOUTH SAN FRANCISCO, INC., a 

Delaware corporation, WHITE FRONT 

NEWARK, INC., a Delaware corpora- 

tion, WHITE FRONT RICHMOND, INC., a 

California corporation, WHITE FRONT 

TACOMA, INC., a Washington corpora- 

tion, WHITE FRONT SEATTLE, INC., a 

Washington corporation, WHITE FRONT 

BURIEN, INC., a Washington corpora- 

tion, and INTERSTATE DEPARTMENT 

STORES, INC., a Delaware corporation, 


Defendants -Appellants - 
Appellees. 


NOTICE OF: APPEAL 


Notice is hereby given that Irving Sulmeyer ("Sulmeyer"). 


as Receiver for the Estate of Esgro, Int., a Debtor in Chapte: XI 


of the Federal Bankruptcy Act, 11 U.S.C. §§701-799, the plaintiff- 


respondent-appellant, hereby appeals to the United States Court 

of Appeals for the Second Circuit from the order of the Honorable 
John M. Cannella, United States District Judge, dated September :, 
1976, setting aside the order of the Honorable Edward J. Ryan, 
Bankruptcy Judge, dated July 23, 1976 and setting a trial before 
this court of the application of defendants-appellants-appellees 
to expunge the claim of Sulmeyer (Claim No. 7273A), commnetnn 
October 18, 1976 at 10:00 A.M. 


Dated: New York, New York 
September 2, 1976 


. WEIL, GOTSHAL & MANGES 
Attorneys for Irving Sulmeyer, as 
Receiver for the Chapter XI Estate 
of Esgro, ine. 7 


4 Vs 


767 Fifth Avenue 
New York, New York 10022 
(212) 758-7800 


SHEA, GOULD, CLIMENKO & CASEY 
Attorneys for Reorganization Trustees 
300 Madison Avenue 

New York, New York 10017 


SECURITIES AND EXCHANGE COMMISSION 
26 Federal Plaza 
New York, New York 10007 


ZALKIN, RODIN & GOODMAN 


Attorneys for Certain Institutional Creditors 
750 Third Avenue 
New York, New York 10017 


‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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in re 
Reorganization Nos. 


INTERSTATE STORES, INC., et al., 


74 B 614-802, 
Debtors, 
, Inclusive 
IRVING SULMEYER, as Receiver for 
the Estate of ESGRO, INC., a 76 - 5029 
Debtor in Chapter XI, 


: Plaintiff-Respondent- 
i Appellant, 


Ve iz 


JOSEPH R. CROWLEY and HERBERT B. 
SIEGEL, as Reorganization Trustees 
See WHITE FRONT STORES, INC., a 
California corporation, WHITE FRONT 
COSTA MESA, INC., a Delaware corpo- 
.£ation, WHITE FRONT DOWNEY, INC., 
(@ Delaware corporation, WHITE FRONT 
{THOUSAND OAKS, INC., a Delaware 
corporation, WHITE FRONT SOUTH ~ 
‘ SACRAMENTO, INC., a Delaware corpo- 
ration, WHITE FRONT LA MESA, INC., 
'.a Delaware corporation, WHITE FRONT 
‘OAKLAND, INC., a Delaware corporation, 
‘WHITE FRONT SAN JOSE, INC., a Delaware 
corporation, WHITE FRONT SUNNYVALE, 
|. INC., a Delaware corporation, WHITE 
FRONT SACRAMENTO, INC., a Delaware 
‘corporation, WHITE PRO... PLEASANT 
BILL, INC., a Delaware corporation, 
WHITE FRONT FRESNO, INC., a Delaware 
corperation, WHITE FRONT SOUTH SAN 
FRANCISCO, INC., a Delaware corpora- 
‘tion, WHITE FRONT NEWARK, INC., a 
, Delaware corporation, WHITE FRONT 
‘RICHMOND, INC., a California corpo- 
ration, WHITE FRONT TACOMA, INC., a 
Washington corporation, WHITE FRONT 
SEATTLE, INC., a Washington corpora- 
ction, WHITE FRONT BURIEN, INC., a 
Washington corporation, and INTER~ 
STATE DEPARTMENT STORES, INC., a 
Delaware corporation, 


: Defendants-Appellants- 
Appellees. 


ORDER DIRECTING REORGANIZATION TRUSTEES 
TO SHOW CAUSE WHY ORDER OF SEPTEMBER 1, 
1$76 SHOULD NOT BE SUSPENDED PURSUANT TO 


FED. R. Civ. P. 62(c) 


A 5/0 


Upon the annexed affidavit of Bruce R. Zirinsky, sworn 
to September 8, 1976, for an wides suspending the order of the 
‘court, dated September 1, 1976 (the "Order"), which, inter alia, 
set aside the order of the Honorable Edward J. Ryan, Bankruptcy 
-Judge, dated July 23, 1976, pending disposition of the appeal 

_ from the Order of Irving Sulmeyer, as Receiver, the above-named 
pleintiff-respondent-appellant, and sufficient cause appearing 
‘therefor, it is 


“i 
we 


ORDERED that Joseph R. Crowley and Herbert B. Siegel, 


‘as Reorganization Trustees, the above-named defendants-appellants~_ 
‘ appellees (the "Trustees"), show cause before me in Room 1001, 
United States Court House, Foley Square, New York, New York on the 
Slay of September, 1976, at ne a clock in the fitroon of 


, that day or as soon thereafter as counsel can be heard why the 


‘eames should not suspend the Order pending disposition of Sul- 


meyer's appeal therefrom to the United States Court of Appeals for 


‘the Second Circuit, as more fully set forth in the annexed affi- 
davit; and it is further 

: ORDERED that ee service of a copy of this order, 
oO or ¥:00 Aw (0, (97 

and the papers in plete ge ota a upon Shéa, Gould, Climenko & 
‘casey, attorneys for the Trustees, 300 Madison Avenue, New York, — 
iNew York 10017, and on the Securities and Exchange Commission, 26 
| Federal Plaza, New York, New York 10017, and on Zalkin, Rodin & 
hecodnan, attorneys for Certain Institutional Creditors, 750 Third 
Avenue, New York, New York 10017, shall be deemed good and suffi- 
‘edent service of this order and the proceedings to be had thereon; 
‘and it is further 

ORDERED that answering papers, if any, shall be served by 


“hand upon Weil, Gotshal & Manges, attorneys for Sulmeyer, 767 Fifth 


Al stl 


one Cf 
Avenue; New York, New York 10022, no later than twe-—(2) business 


i\days preceeding the return date set forth above. 
‘pated: New York, New York 
Z September & , 1976 


Issued: M. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 

INTERSTATE STORES, INC., et al., 

| 74 B 614-802, 

; Debtors, 

! Inclusive 

| IRVING SULMEYER, as Receiver for 
the Estate of ESGRO, INC., a 76 =~ 5029 
Debtor in Chapter xI, 


Plaintiff£-Respondent- 
Appellant, 


Ve 


| JOSEPH R. CROWLEY and HERBERT B. | 
SIEGEL, as Reorganization Trustees H 
for WHITE FRONT STORES, INC., a 

California corporation, WHITE FRONT 

COSTA MESA, INC., a Delaware corpo- 

ration, WHITE FRONT DOWNEY, INC., 

a Delaware corporation, WHITE FRONT 

THOUSAND OAKS, INC., a Delaware 

corporation, WHITE FRONT SOUTH ~ 

SACRAMENTO, INC., a Delaware corpo- 

ration, WHITE FRONT LA MESA, INC., 

a Delaware corporation, WHITE FRONT 

OAKLAND, INC., a Delaware corporiution, | 
WHITE FRONT SAN JOSE, INC., a Delawate 

corporation, WHITE FRONT SUNNYVALE, 

INC., a Delaware corporation, WHITE 

FRONT SACRAMENTO, INC., a Delaware 

corporation, WHITE FRONT PLEASANT 

HILL, INC., a Delaware corporation, 

WHITE FRONT FRESNO, INC., a Delaware 

corporation, WHITE FRONT SOUTH SAN 

FRANCISCO, INC., a Delaware ccrpora- 

tion, WHITE FRONT NEWARK, INC., a 

Delaware corporaticn, WHITE FRONT 
l| RICHMOND, INC., a California corpo- 
hk WHITE FRONT TACOMA, INC., a 

|Washington corporation, WHITE FRONT 
SEATTLE, INC., a Washington corpora- > 
i} tion, WHITE FRONT BURIEN, INC., a 
i|Washington corporation, and INTER- 

STATE DEPARTMENT STORES, INC., a 

Delaware corporation, 


Defendants-Appellants- 
Appellees. 


AFFIDAVIT IN SUPPORT OF MOTION UNDER FED. 
R. CIV. P. 62(c) FOR A STAY PENDING APPEAL 


FROM ORDER OF THE DISTRICT COURT 


STATE OF NEW YORK YORK ) 
comrz or wero oj} 

BRUCE R. ZIRINSKY, being duly sworn, deposes and says: 

1. I am an attorney duly admitted to practice before 
this court and am associated with the firm of Weil, Gotshal & 
‘Yong ionee attorneys for Irving Sulmeyer ("Sulmeyer"), as Receiver 
the Bankruptcy Act, 11 U.S.C. §§701-799, the above-named plaintiff 
respondent~appellant.— 


2. %I submit this affidavit in support of Sulmeyer's 


| 
| 
for the Estate of Esgro, Inc. ("Esgro"), a Debtor in Chapter xI = 


motion under Fed. R. Civ. PB. 62(c) for a stay pending Sulmeyer's 
appeal from the decision and order of this court dated September 
lla, 1976 (the "order"), which, inter alia, (i) sets aside the order 
jJof the Honorable Edward J. Ryan, dated July 23, 1976 modifying the 
stay of suits extant by virtue of Chapter X Rule 10-601; (ii) sets 
a trial before this court of the application of Joseph R. Crowley | 
Jang Herbert B. Siegel, as Reorganization Trustees (the "Trustees") ,, 


to expunge the claim of Sulmeyer (Claim No. 7273A), commencing | 
i) 
yoctober 18, 1976 at 10:00 A.M., (iii) directs the parties to com- 


plete discovery prior to September $7, 1976; and (iv) directs the | 


parties to stipulate to facts by October 12, 1976. 
3. On September 2, 1976, Sulmeyer filed with this court, 


| 
| 
| 


la notice of appeal from the Order to the United States Court of 


On September 3, 1976, Sulmeyer 


filed with the Court of Appeals, a motion for an expedited appeal 


ljunder Fed. R. App. P. 2. A copy of the motion, which is presently 


i 


ipending, is annexed hereto as Exhibit 2. 
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4. Sulmeyer requests that the Order be suspended pendin 
disposition of the appeal, for the Fos tewiny reasons: 

(a) Sulmeyer is unable to complete pre-trial discovery 
by september 27, 1976, the deadline fixed by the Order. 

(i) I am informed by California counsel to Sulmeyer, 

Messrs. Arthur Sherwood and Wesley Howell, members of the firm of 
Gibson, Dunn & Crutcher, that pre-trial discovery is presently out 
standing in the action and cross-action between the parties in the 
Superior cours of the State of California, County of Los Angeles 
(the "California Court"). Based upon information which Sulmeyer 
;expects to obtain in outstanding discovery, additional discovery 
will be required and will not be completed until the end of es 
l}1976. : ‘ 


(ii) Messrs. Sherwood and Howell further advise me 
= discovery has heretofore been scheduled by Sulmeyer's attor- 
a in anticipation of a jury trial commencing on November 29, 
1976, in the California Court. As the record below indicates, thi 
date was agreed upon by counsel for the respective parties. If the 


Trustees’ objection to Sulmeyer's claim is to be tried before this | 


New York will have to be deposed in California, and their deposi- 


rn additional witnesses who ‘cannot be compelled to appear in 
l|tions used at the trial in lieu of live testimony. 


t) 


| (iii) The scope of discovery and the manner in 


[vnicn the case is to be tried will substantially differ depending 


jon where the case is tried, whether or not before a jury and where 


rules of procedure and evidence differ, thereby significantly af- 
ifecting trial preparation. 
| (b) Sulmeyer will be prejudiced if the trial commences 


tH 
jen October 18, 1976, the: date fixed by the Order. 
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a oe Ay : 


(i) The sworn, uncontradicted testimony of Cali- 
penne counsel for both Sulmeyer and the Trustees is that a trial 
lwill take between five and eight weeks to complete. 

(ii) Arthur Sherwood, Esq. and Wesley Howell, Esq., | 
members of the firm of Gibson, Dunn & Crutcher, Los Angeles, 
California, attorneys for Sulmeyer, are the attorneys who are most 
familiar with the case and who plan to try the case. Mr. Sherwood 
advises me that he has a trial in another matter scheduled to com- 
mence on November 1, 1976, which he anticipates will take approx- _ 


imately two weeks to complete. Mr. Howell advises me that he 


| 
has a trial in another matter scheduled to commence on October 7 
1976. It is virtually impossible for either Mr. Sherwood or Mr. | 
Howell to reassign their caseloads without substantial prejudice 
to the interests of their clients. 
(iii) Sulmeyer may be deprived of its right to ade- 
quate counsel at the trial unless the Order is suspended, thereby 


depriving him cof his right to due process of law as guaranteed by 


IIthe Constitution of the United States. 
(c) The issues on appeal may be rendered moot unless 
the Order is suspended. 


(i) The issues raised on appeal present significant 
| 
| 
parties. 


questions of law relating to substantial rights of the respective 


(ii) Because of the shortness of the time con- 


istraints imposed by the Order, substantial rights of Sulmeyer may 


ibe adversely affected, to his irreparable harm and injury, before 
i 


} 5. Sulmeyer's motion for an expedited appeal is pre- 


i 
I " 
| sently pending in the Court of Appeals. I have no reason to 
I 


i 
i 


the Court of Appeals can render its decision. 
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believe the motion won't be granted, especially if the Trustees 
don't oppose the motion. Accordingly, an early disposition of the 
appeal is likely and the Trustees will not be prejudiced by a 
suspension of the Order until that time, especially where discover 
has not yet been completed. 

6. On the other hand, for the reasons stated above, 
iiSulmeyer wiil be prejudiced if the Order is not suspended pending 
disposition of the appeal. 


7. No previous application for the relief sought herein 


has been made to this or any other court. The reason Sulmeyer pro- 
enme by order to show cause rather than notice of motion is that | 
iluntess the Order is suspended, Sulmeyer may fall into default of 


t 
the provisions thereof and thereby be irreparably harmed. 


8. For all of the foregoing reasons, Affiant submits 
+! 
jj that Sulmeyer's motion should be granted in all respects and the 


court should suspend the Order pending disposition of Sulmeyer's 


appeal. 


Sworn to before me this 


joes day of September, 1976. 
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I Debtor in Chapter XI, | 
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{JOSEP R. CROWLEY and HERBERT B. : 3 iP 
('GIEGEL, as Reorganization Trustees | 
for WHITE FRONT STORES, INC., a : 
& iCalifornia corporation, WHITE FRONT 
(COSTA MESA, INC., a Delaware corpo~ H 
liration, WHITE FRONT DOWNEY, INC., 
lia Delaware corporation, WHITE FRONT: :: 
| THOUSAND OAKS, INC., a Delaware 
Weorporation, WHITE FRONT SOUTH : 
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Washington corporation, WHITE FRONT t 
SEATTLE, INC., a Washington corpora~ . 
ition, WHITE FRONT BURIEN, INC., a Calas 
. Washington corporation, and INTER- 
& STATE DEPARTNENT STORES, INC., a. a 
; peer aware corporation, . ’ 


Defendants-Appellants- 
Appellees. i 
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‘PLEASE TAKE NOTICE, that upon the annexed affidavit of 


. aZirinsky, sworn to September 3, 1976, the undersigned’ 


| 
| 

1 

ization, WHITE FRONT TACOMA, INC., a 
| 

| 

| 

{ 

| 

| 

| 

| 

' 
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of the Federal Bankruptcy Act, 11 U.S.C. §§701-799, the wlaintt 7 
respondent-appellant, hereby appeals to the United States (rm ’ 
of Appeals for the Second Circuit from the order of the Honor ht 
John M. Cannella, United States District Judge, dated Septenhe) 
1976, setting aside the order of the Honorable Edward J. Ryan 
Bankruptcy Judge, dated July 23, 1976 and setting a trial before 
this court of the application of defendants-appellants-appel |" 
to expunge the claim of Sulmeyer (Claim No. 72734); ome 
October 18, 1976 at 10:00 A.M. 


Dated: New York, New York 
September 2, 1976 


WEIL, GOTSHAL & MANGES 

Attorneys ‘for Irving Sulmeyer, 31° 

Receiver for the Chapter Ri Estate 
of Esgro. ine. 


' ,7o. 2 ee 
; “4 / vet, ve 
By</ Ms ~ Ve Sees 2 A : 
7 Member of the Firm 
767 Fifth Avenue | 


New York, New York 10022 - 
(Z2\2) 758-7800 


SHEA, GOULD, CLIMENKO & CASEY 
Attorneys for Reorganization Trustees 
300 Madison Avenue 

New York, New York 10017. 


SECURITIES AND EXCHANGE COMMISSIO 

26 Federal Plaza . 

New York, New York 10007 
- ZALKIN, RODIN & GOODMAN 

Attorneys for Certain Institutional Creditors 
750 Third Avenue 
New York, New York 16017 
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‘THOUSAND OAKS, INC., a Delaware 
lcorporation, WHITE FRONT SOUTH : 
‘iSACRANENTO, INC., a Delaware corpo~ 
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e Washington corporation, WHITE FRONT 3 
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i will move before the Honorable wueges of the United Stat2s Court 
of Appeals for the Second Circ vit, on beheie of Irving Sulmeyer 
("Sulmeyer") as Receiver for the Estate of Esgro, Inc., a debtor 
in Chapter XI of the Bankruptcy Act, 11 U.S.C. §§ 701-799, the 
plaintiff-respondent-appellant, on the day of September, 
1976 at o'clock in the nocn of that day, or as soon 
thereafter as counsel can be heard, under Rule 2 of the Federal 
| Rules of Appellate Procedure Sie sk Order p:eferring and expedit- 
i ing this appeal from the order of the Honorabie John M. Cannella, 
United States District Judge, dated September 1, 1976, setting 
aside. the order of the Honorable Edward J. Ryan, Bankruptcy Judge, 
Gated July 23, 1976, and setting a trial before the United States 
| District Conzt for the Southern District of New York of the appli- 
| cation of the defendants-appellants-appellees to expunge the © 
| claim of Sulmeyer (Claim No. 7273A), commencing October 18, 
| 1976, at 10:00 A.M., and for such other and further relief as is 


| just. 


j| Dated: New York, New York 
September 3, 1976 


". WEIL, GOTSHAL & MANGES 
Attorneys for Irving Sulmeyer, 
as Receiver for the Chapter 
¥i Estate of Esgro, Inc. 
767 Fifth Avenue 
New York, New York 10022 
(212) 758-7809 


By | hn ae {ee 
.. & Member of the Firm 
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SHEA, GOULD, CLIMENKO & CASEY 
Attorneys.for Reorganization Trustees 
De fendants-Appellants-Appellees 

330 Madison Avenue 


New York, New York 10017 


SECURITIES AND EXCHANGE COMMISSION 
26 Federal Plaza 
New York, Ne» York 10007 


ZALKIN, RODIN & GOODMAN 

Attorneys for Certain Institutional Creditors 
750 Third Avenue 

New York, New York 10017 
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) UNITED STATES COU"T OF APPEALS 
‘FOR THE. SECOND CIRCUIT 


INTERSTATE STORES, INC.,-et 


Debtors,- 


| IRVING SULMEYER, as Receiver for 


the Estate of ESGRO, INC., a 


j/ Debtor in Chapter XI, 


Plaintiff-Respondent - 
Appellant, 


Vv. 


M JOSEPH R. CROWLEY and HERBERT B. 

| SIEGEL, as Reorganization Trustees 
| for WHITE FRONT STORES, INC., a 

i) California corporation, WHITE FRONT 
| COSTA MESA, INC., a Delaware corpo- 
|} ration, WHITE FRONT DOWNEY, INC., 


a Delaware corporaticn, WHITE FRONT Reorganization Nos. 


_] THOUSAND OAKS, INC., a Delaware 


| corporation, WHITE FRONT SOUTH "74 B 614-802 
| SACRAMENTO, INC., a Delaware corpo- : ' 
} ration, WHITE FRONT LA MESA, INC. Inclusive 
| -a Delaware corporation, WHITE FRONT ¢ ' 

i OAKLAND, INC., a Delaware corporation, | 

i WHITE FRONT SAN JOSE, INC., a Delaware ° : 

| corporation, WHITE FRONT SUNNYVALE , 


INC. ,. a Delaware corporation, WHITE 


} FRONT SACRAMENTO, INC., a Delaware 

# corporation, WHITE FRONT PI.EASANT 

| HILL, INC., a Delaware corporation, 

| WHITE FRONT FRESNO, INC., a Delaware 
jj corporation, WHITE FRONT SOUTH SAN 

| FRANCISCO, INC., a Delaware corpora- 
| tion, WHITE FRONT NEWARK, INC., a 
Delaware corporation, WHITE FRONT 

} RICHMOND, INC., a California corpo- 
7) ration, WHITE FRONT TACOMA, INC., a 
i Washington corporation, WHITE FRONT 
# SEATTLE, INC., a Washington corpora- 
| tion, WHITE FRONT BURIEN, INC., # 

i Washington corporation, and INTER.- 

i STATE DEPARTMENT STORES, INC., a 


Delaware er 


: ‘Defendants-Appellants- 
Appellees. 


‘ AFFIDAVIT IN SUPPORT OF MOTION UNDER 
' RULE 2 OF THE FEDERAL RULES OF 
APPELLATE PROCEDURE FOR PREFERENCE 
OF DETERMINATION OF APPEAL 


f 
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LSTATE OF -NEW YORK ) 
COUNTY OF NEW YORK ) 


mg Aseaz 


BRUCE R. ZIRINSKY, being duly sworn, deposes and says: 


| 
| 


1. I aman attorney duly admitted to practice before |, 


| 
| 
| 


this Court and am associated with the law firm of Weil, Gotshal. 
& Manges, attorneys for Irving Sulmeyer ("Sulmeyer"), as Receiver 
for the Estate of Esgro, Inc. ("Esgro"), a Debtor in Chapter XI 
of the Bankruptcy Act, 11 U.S.C. §§701-799, the plaintiff- 
| respondent-appellant.* : se 
| foe “This affidavit is submitted in support of Sulmeyer' 's 
i motion for an order pursuant to Fed.R.App.P. 2, granting a 
calendar preference ind andes his appeal from an order of 
the Honorable John M. Cannella, United States District Judge, 
dated September 1, 1976. I ‘have personal inowhedas of the facts 
j set forth herein. i 
> September 2, 1976, ‘Sulmeyer filed a notice of 
| appeal to this Court from Judge Cannella's order which set estas 
| on appeal,- the order, decision and findings of fact of the 
! Honorable Edward J. Ryan, Bankruptcy Judge, dated and filed 
ff suly 23, 1976. | : 
| : A. Bankruptcy one Ryan’ s order in conjunction with 
two wehee orders dated May 26, 1976 and June 16, 1976, entered 
after a full trial of an. adversary proceeding commenced by 
Sulmeyer on May 11, 1976, modified the stay of suits in the 
j| Interstate Stores, Inc., et al., Chapter X Reorganization cases 
| extant by virtue of Bankruptcy Rule 10-601(a), so as to permit 
the continued prosecution and jury trial of an action and: cross- 
[| action pending in the Superior fount of the State of California, 
| ¥——"Yae Taare Chapter XI case war confirmed by order of the 


i United States District Court for the Central District of 
i California, which order became sane on June 18, 1976. 


: - 
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il ‘County-of Los Angeles (the "California Court"), entitled, "White 


Front Stores Inc., et al., Plaintiffs v. Espro, Inc. , Triumph 


Sales, Inc., Francis J. Esgro, et al., Defendants; Esgro, Inc., 
Triumph Sales, Inc., Cross-Complainants v. White Front Stores, 
Inc., et al., Cross-Defendants, Case No. C50105 (the “California 


! 

Lawsuit"). ml 
| 

| 

| 

| 


5. On May 11, 1976, Sulmeyer commenced in the Bank- 
ruptcy Court’ an adversary proceeding against Joseph R. Crowley 
i and Herbert B. Siegel, as Reorganization Trustees (the ‘"Trustees") 
| seeking’ an order modifying the stay of suits in the Chapter X 
cases so as to permit the continued prosecution and jury trial of 
the California Lawsuit. : 

6. On May 22, 1976, a trial of the adversary proceeding 
was conducted before Bankruptcy Judge Ryan. At the trial, Bank- 
_ruptcy Judge Ryan heard sworn, testimony of the California attor- 
neys representing Sulmeyer and the Trustees, in the California 
| Lawsuit, as well as the sworn testimony of Joseph Crowley, one of 
the ‘Trustees. 

7. The evidence adduced: at the trial established that: 
(a), most of the witnesses having personal knowledge of the facts 
relevant and material to the California Leweutt reside in Califor- 
nia; (b) parties to the California Lawsuit were not before the 
Bankruptcy Court; (c) a trial of the Trustees’ objection to 
Sulmeyer's claim in the Bankruptcy Court would deternine only 
the issues raised by the cross-complaint in the California Law- 
| suit and would leave unresolved ‘the beeen princ:.pal action 
in the California Lawsuit; (a) the issues invelved in the. prin- 

i cipal action and the cross-action were closely iaterwoven ; (e) 
california law governed the disputes between the parties: and 

(f£) most significantly, the parties would obtain a jury trial in 
: | the California Court, as -qvaranteed by iia ‘eae tbent on and 
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A Sar 
Statutes of the State of California. 

8. The only argument proferred by the Secstens in 
opposition to a modification of the stay, was a contention that 
a jury trial in the California Court would delay a determination 
of the $38 million dollar claim of Sulmeyer in the shield vaddicn” 
Cases, thereby burdening the formulation of a plan of reorganiza- 
tion. In this regard, the Trustees' own testimony established 
that (a) additional claims of at least $30 million still remained | 
| unresolved; (b) no resolution had been reached as to whether or 
not at least $65 million in claims were secured or unsecured; 

(c) no real attempt had even been made by the Trustees to — 
the assets ak ee Chapter X estate; (d) ne sectous efforts. to 
formulate a plan of reorganization had even been attempted, not- 
withstanding the Trustees’ previous peereenkektons to the .Bank- 
ruptcy Court that the Filing of a plan sp reorganization was 
imminent . 

9. Having heard all of this testimony, at the conclu- 
| sion of the trial, Bankruptcy Judge Ryan expressed his sentiments : 
| that he was persuaded by all of the evidence that the relief 
requested by Sulmeyer should be granted. Bankruptcy Judge Ryan's 
only reservation was as to calendas congestion in the California 
Court and whether or not a trial preference could be obtained. 

10. On May 26, 1976, Judge Ryan entered an order 
i modi fying the stay, directing the Parties to make application to 


on or before July 8, 1976 as to the results of the application. 
24. AL Bankruptcy ‘Judge Ryan" s direction, as contained 

I in his order of May 26, 1976, an’ application was wate to the 

California Court for an advanced ttial date of the California 

| Lawsuit. On June ‘28, 1976, with. the concurrence of the attorneys :' 

for the parties to this appeal, the California Court fixed 


ils 


! 
: 
| 
| 
| 
| 
the California Court for a trial preference and to report to him 
{ 
4 
| 
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November, 29, 1976, as the date of commencement of the jury trial: 
: 12. The date of November 29, 1976, represents a trial 
date within six months ‘of the trial before Bankruptcy Judge Ryan. 
At the trial, the California attorney for the Trustees had 


estimatcd that with a preference, a trial date within eight 


that pre-trial discovery would take at least four months to 
| complete, provided the parties cooperated fully and depending 
upon the results of discovery. | 

13. Thus, a trial date ‘of November 29, 1976, in the 


California Court, represents the earliest date of trial consistent 


| 

| 

| 

: | 

ii months would probably be obtained. Further, it was estimated | 
' 

| 


| with the necessity for extensive discovery, preparation of wit-°— | 
nesses for testimony and othee trial preparation. Moreover, it | 
serves, as ‘found by Bankruptcy Judge Ryan, the interests of | 
justice and convenience of parties and witnesses, and. preserves | 
the parties' right to a jury erial, water Cl. : ae such | 
| importance and occupies so firma place in our peateny and juris- 
prudence that any seeming curtailment of the right to 4 jury gal 
i should be scrutinized with the utmost care." Foust v. Munson, | 
299 U.S. 77, 84 (1936). ae 
| 14. Notwithstanding the foregoing, on July 9, 1976, 
the Trustees applied to Judge Ryan ‘for an order "fixing a trial 
jj date of September 15, 1976, or as soon therea‘ter as his calendar 
| would permit," in the Bankruptcy Court, of the Trustees' ies Mieaaics 
-j to Sulmeyer's claim filed in the Reorganization Cases. 
| 15. No evidence of prohative value was submitted by 
j| the Trustees at the hearing cf July 20, 1976. In his order of 
]. July 23, 1976, denying the Trustees' application in all respects, | 
| Bankruptcy Judge Ryan stated his conclusion that, "[no) | cause 
| has been shown to: indicate that there. should be any relief granted, 


“| inconsistent with the prior decision on the adversary eeaeb Wie ae 


oe, 
% 
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l 
: [St enographic Transcript, July 20, 1976, page 38}. On that: ° | 


» 
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| basis, Bankruptcy Judge Ryan signed and filed the order of : 
H July 23, 1976, Mececins the prosecution and jury trial of the 
California Lawsuit in the California Court, which is scheduled 
' to commence on November 29, 1976. 


16. In the order dated July 23, 1976, Judge Ryan 


ee ee ae 2 eee settee 


stated his findings of fact, based upon the evidence adduced on 


i May 21, 1976, after a full day's trial with live testimony, that: 


' "8. No prejudice, harm or disability 
is incurred by the Reorganization Trustees 
and the reorganization cases by modifica- 
tion of the automatic stay under Chapter X 
Rule 10-601 so as to allow the prosecution 
and trial of the California Action [Lawsuit]. 


tg 


. The prosecution and trial of the 
California Action as authorized by the 
Court is in the interests of justice and 
convenience of the parties and potential 
witnesses." 
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17. On September 1, 1976, after oral argument conducted 


} on August 23, 1976, Judge Cannella signed the opinion and order 
| which is the subject of Sulmeyer's appeal to this Court, setting 
} aside Bankruptcy Judge Ryan's order of July 23, 1976, thereby 


i reinstating the stay of suits against the continued prosecution 


18. In his three page opinion, citing no legal 
authority whatsoever, and making no reference to Bankruptcy 


l] Judge Ryan's findings of fact, which cannot be set aside unless 


; “clearly erroneous," and without adequate explanation of his 
| reasons therefor, Judge Cannella decided that Bankruptcy Judge 
Ryan had -abused his discretion in having modified the stay. 


| 
| 
yj) and jury trial of the California Lawsuit. : 
19. . Further, Judge Cannella's order: | 
| 

| 


& ae 
‘ a. Withdrew his general reference of 

- the Reorganization Cases to Bankruptcy Judge 

* Ryan, insofar as the Esgzo [Sulmeyer) claim 
is concerned; : ie ay | 
b. Placed a trial date of October 18, : | 
Ld 1976 on Judge Cannella's calendar of the - | 
: i 
-6- | 
i 
- | 


Gibson, Dunn & Crutcher, Los Angeles, California, attorneys for 
Sulmeyer in the California Lawsuit, is the attorney who has 
represented Esgro in the California Lawsuit since its commence- 
ment in 1972: Mr. Shareood has advised me that pre-trial dis- 

q covery, which has proceeded under the auspices and control of the 
i California Court, os not, as presently scheduled and contemplated 
be completed before the end of October 1976. Darthernsee. depend- 
fH ent upon a determination of where the trial will be conducted, 


) the extent of further discovery, the ‘preparation of witnesses and 
i a jury or mate Suey trial or in a California State Court or Federa 


| Court, where procedural and evidentiary rules differ, makes for 


If the trial is: ‘conducted in New Xork, various witnesses whom 


Sulmeyér intends to subpoena for the tviai in California, will 


| the general preparation for trial, which substantially differs in 


great uncertainty and substantially increases the financial burde 


| on the parties and the work required of their respective counsel. 


ALZRYF 


Trustees’ objection to Esgro's clain; i ee 
ce. Directed that all pre-trial 

> ha be completed by September 27, 

197 


' d. Directed the parties to stipulate. 
to facts by October 12, 1976. 


20.° Judge Cannella's order disregards the compelling 


interests which Bankruptcy Judge Ryan sought to preserve in 


allowing the prosecution. and jury trial of the California Law- 

| suit, in the sole interest of commencing a non-jury trial, in a 
summary proceeding, only spereiieeteds one month in advance of 

| November 29, 1976. Further, Judge Cannella arbitrarily fixed the 
trial date and the deadline for. completion of discovery, without 
| consulting with the parties as to whether or not those dates 


| were realistic or could be complied with. 


21. Axthew LL. Sherwood, Esq., a member of the firm of 


. 


2 Certincoton 


{ Bt ie ATAG ae. i 
fon appear, and if time permits, these witnesses will have to be © 
deposed in California and depositions used in place of live 


i testimony. .In sum, the entire complexion of the trial will 


| differ dependent upon the ultimate forum. The trial date fixed 


Wt by Judge Cannella, if it stands, requires Sulmeyer to reschedule 


4 substantial discovery already in progress; meetings to prepare 


| witnesses for testimony at trial; and other necessary matters. 


Mr. Sherwood has further advised me that he hes a‘trial in another 


. : { 
| matter fixed to commence on November 1, 1976. 
22. - The uncertainties created by Judge Cannella's 


| decision impose substantial hardships on Sulmeyer. Moreover, if 
the instant appeal is not expedited and if a decision is not | 
rendered by this Court shortly, the issues raised on this appeal 
a a Vs | will become moot. Should the jury trial date of November 29, 
j; 1976, granted by the California Court, not be utilized, it is 
y urilikely another preference will be grantec by that court. 
| Finally, the deadlines imposed by Judge Cannella's order neces- 
| sitate an expedited determination of this appeal. 
| 23. In view of all of the foregoing, deponent submits 
| that this Court should grant Sulmeyer's motion in all respects 
| and enter an order: ' m 
a. Directing the immediate trans- 


mittal to this Court of the record on 
appeal; 


b. Directing the entry of Sulmeyer's 
appeal on the Court's docket at the 
earliest possible time and fixing a date 
for oral argument of the appeal as soon 
as the Court's calendar permits; 


; c. Directing that all briefs and 
* : | appendices be filed with the Court in an 
i - expedited fashion consistent with a 
‘ speedy determination of the appeal; - 


Cy te | | nd ‘ 

re £5 . d. Granting such other and further 
“ie eS relief as is just and proper. 
ri, M2: H 3 . * bi - 
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hin re INTERSTATE STORES , INC. , 4 


CIVIL APPEAL 


ifornexly known as INTERSTATE DEPARIMENT STORES, SCHEDULING ORDER 4 2 


3 Sere. Sere Se 


ric. , et al, ds 
Debtors, : 
Docket No. 76-5029 
a 76-5034 
extern’ $ FINER FOODS, INC.,'': 
AppelLant. 
IRVING SULMEYER, As ‘Receiver for the ate of i 
Fsaro, Inc., a Debtor in Chapter XI, a 
i Plaintiff-Respondent- 
Appellant, 
Joseph R. Crowley, et al., 
& P 
Defendants-Appellants~ 
oo pe, tees, te 
Noting that weil, Gotshal & Manges - ; 
counsel for (appellant /appakieek Irving Sulmeyer 
has filed a motion for an expedited appeal 
and being advised as to the progress of the appeal, » 
Civil Appeal Scheduling order dated — 4.97-76 is modifica 


enly in the following neapects: 


IT IS HEREBY ORDERED that the record on appeal be filed on or before 
Si poketer IS/NNe. 
IT IS FURTHER ORDERED - ‘that the ‘appellant’ s brief and the joint appent 
he filed on or before SepleLes hes Me 


IT IS FURTHER ORDERED that pk brief of the neers be’ filed on or 


before GpltedertAh. Otyter | gt gana Pane 


IT IS FURTHER ORDERED that pall -(10) copies of each brief as be 
- €4lea with the Clerk, but that the court may require as many as fifteen (1! 
additional copies before final disposition of the action. 


IT- IS FURTHER ORDERED that the argument of the appeal be iad to be 
heard during the week of © fer i, 1906. . 


If 1S FURTHER ORDERED that in the event of detent by appellant in 
filing the record‘on appeal or the appellant's brief and the appendix by 
@ the time directed or upon default of the appellant regarding any other 
provision of this order, the appeal shall be dismissed forthwith. 


IT IS FURTHER ORDERED that if the appellee fails to file a brief with’ 
the time directed by this order, such appellee shall be subjected to such 
sanctions as the court may deem appropriate. 


A. DANIEL FUSARO, 
*: : <. Clerk. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 
INTERSTATE STORES, INC., formerly 
known as INTERSTATE DEPARTMENT i eas 
STORES, INC., et al., Te |) ARPIDAVIT IN OPPOSITION 
- TO MOTION FOR A STAY 


, “STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


= | <aceiecianse deg nEENC eg OITE EINE a EnN: <i <eeian ny pum kepplenseen senbass 
, « 


MARTIN I. SHELTON, being duly sworn, deposes and says: 


1. I am a member of the firm of Shea Gould Climenko & ;: 
Casey attorneys for the Trustees of ‘the above captioned debtors. 
I make this affidavit in opposition to the motion of Irving 
Sulmeyer ("Sulmeyer"), receiver for the Chapter XI Estate of 
Esgro, Inc. ("°Esgro"), one of the claimants in this proceeding, 
for a stay of this Court's September 1, 1976 decision and order 


pending Sulmeyer's appeal from that decision.* 


2. As the Court will recall, Esgro has filed a claim 
(No. 7273A) in this proceeding for in excess of $38,000,000 and 
until that clain is resolved, the Trustees are effectively 
precluded from formulating a plan of reorganization. As the 
Court stated in its September 1 decision, "Even a minor deiay 
at this dunes would place an undue burden on these reorgan- 
| dzation proceedings". Therefore, the Court set aside Judge Ryan' 


denial of the Trustee's motion for an order setting the Trustee's ' 


*~Sulmeyer purports to move pursuant to Rule 62(c) of the 
Federal Rules of Civil Procedure. However, that rule, which 
relates to "an appeal... taken from an introductory or final |; 
judgment granting, dissolving or denying an injunction” would 

not appear to be applicable. 


objection to Esgro's claim down for trial on September 15, 1976 
{or as soon thereafter as the Court's calendar permitted) and 
directed that the trial of said objection begin on October 18, 
1976 before the Court and that discovery be completed by 
September 27. For various reasons set forth in the saridite 
papers, Sulmeyer would now, in effect, have the Court reverse 
its September 1 order by directing that the order be stayed 
until at least October 12, the earliest date on which the 


appeal will be heard. 


3. As noted in the moving papers*, Sulmeyer applied 
to the Court of Appeals for an order expediting his appeal from 
the September 1, 1976 order, advancing in support of that 
application essentially the same arguments which are now made 
to this Court. The Court of Appeals granted the motion for a 
reference, which we did not oppose, and directed that the appeal 
be ready to be heard by October 12, 1976. A copy of the Court 
of Appeals' September 7, 1976 order is annexed hereto as 


Exhibit A. 


4. The first argument advanced by Sulmeyer in support 
of his application is that discovery cannot be completed by 
' September 27, the deadline fixed by the Court. Reference is 
first made to Sulmeyer's California Counsel's advice to 
Sulmeyer's New York Counsel ‘whose affidavit is submitted in 


f Support of the application) to the effect that “pretrial 
E 


discovery is presently outstanding in the action and cross- 


| action between the parties in the Superior Court of the State 


“ of California” and that "[b]ased upon information which Sulmeyer 
it 


expects to obtain in outstanding discovery, additional discovery 


will be required and will not be completed until the end of - 


i ¥ “References to the-moving papers are to the September 8, 1976 


affidavit of Bruce R. Zarinsky of Weil Gotshal & Manges, New York ' 

' attorneys for Sulmeyer. 
4 

4 


October, 1976". I respectfully suggest that this argument 


need not concern the Court for a number of reasons: 


(i) The Trustees objection to Esgro's claim was 
served on Aprii 9, 1976 at which time Requests 
for Admission, Interrogatories and a deposition 
notice was also served. Other deposition 
notices were served shortly thereafter. Other 
than the service of 18 broadly stated inter- 
rogatories and an equally broadly stated document 
request, Esgro conducted virtually no discovery 
until it deposed two of the debtors former 
directors in New York on August 20, 1976 (after 
noticing four such depositions). Therefore, 

‘any problem Esgro has with this Court's discovery 


deadline is of its own making.* 


The only “outstanding discovery" presently 
pending by Esgro (other than the deposition 
referred to above) is the direction by the 
California Court that the Trustees provide 
certain information concerning other licensees 
of White Front Stores, such as the identity of 
said licensees**Esgro was a licensee of White 


Front for over 15 years. Therefore, one must 


licensees and, tucrefore, the fact that it has 


| “not yet obtained such information from the 
. ®~Bsgro also noticed the ceposition of three of the debtors 
former employees for this weck in California but later advised 

us that it would proceed with only one of these depositions 
which is to take place tomorrow. Also we have cooperated with { 


, Esgro's attorneys in rescheduling the depositions of two other 
' former officers of the debtor in New York for next week. 


' #* Also we are presently in the process of reproducing a-volumino 
quantity of documents which were previously made available to H 
Esgro's attorneys. Rather than inspect these documents when pro- | 

. @uced Esgro's attorneys requested they be reproduced en masse. 


| 
j 
| 
i 
| 
| 
H 
| 
| 
assume that it knows the identity of these other 
t 
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- Trustees, should not have delayed any discovery 
it might have seriously wanted to conduct athens 


:_. these lines. 


With the exception of certain ‘information which 
a becoawned in’ interrogatories, which are due 
to be answered shortly, and a document request 
which lists documents that were for the most tule 
requested almost ‘two monthis ago, the Trostees 
discovery as it ‘relates to Esgro Claim 7273A ae’ 
the objection thereto, is completed. Therefore, 


the Trustees have no problem whatever with the 


Court's September 27, 1976 discovery deadline. 


5. . On the discovery point; Sulmeyer also argues, 
again based upon advice from California Counsel to New York 
Counsel, that discovery has heretefore been scheduled in 
;; anticipation of the November 29, 1976 Califorria trial date. 
It is added iat if the claim is to be tried in New York, 
additional witnesses who cannot be compelled to appear in 
New York will have to be deposed in California. First, the 
discovery schedule referred to was arranged at a time when 
the Trustees appeal from Judge Ryan's order was pending before 


the Court and it was expressly agreed that the schedule would 
have to be accellerated if this Court acted favorable on that 


appeal. In this regard I annex heretc as Exhibit B an August 24, 


1976 letter from Esgro's California Counsel which, on page 2 

: confirms this fact, Moveover, the Sruastees appeal from Judge 
man’ 's ae was taken in mid-July. Therefore, I respectfully 
suggest that Esoro's counsel acted at its own peril in planning 
their discovery schedule “in. anticipation of a jury trial : 
commencing November 29, 1976". Finally, oe attempt is made to 


identify the "additional [California] witnesses" who will have 


*% af 
wi tee teenage ote epee 
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’ to great expense travelling to California to interview the © 


A36 


to be deposed. The only information I have on this point is 
that Esgro had scheduled the deposition of three California 
witnesr2s for this week and then cancelled two of these 


depositions - after I might note, counsel for the Trustees went | 


witnesses involved. Da ameeuailoneaylit 


a wren ememean en wane oe 


- 


: 6. Asa final point on the "discovery" aspect of 
its argument, =“ argues that trial preparation will be 

“wgignificantly" affected because the “scope of discovery and 
the manner in which the case is to be tried will differ depending, 


on where the case is tried". I am at a loss to determine what 


trial has been in doubt since early May when Esgro filed its 
Complaint under Rule 10-601 seeking modification of this Court's 
stay of suits so as to permit Esgro's claim to be tried in the 


California Court. Even if this Court were to grant the instant 


| 
' 
point Esgro is trying to make by this argument. The place of 


ii 
; motion, I do not see how it would alleviate the situation. The 


parties will still be proceeding with discovery and trial 
preparation and surely Esgro will not be able to assume that 
the trial will be held in California. Also, in this regard, I 
note that Judge Ryan's original order in this matter, entered 
on May 26, 1976, directed that all discovery proceed on the 
basis that it could be used either in the California’ proceeding 
or in this proceeding depending upon where Esgro's claim was 
tried. Ensgro's counsel readily agreed to this and raised no 
objection to the alleged significant effect it would have on 


“trial preparation”. 


7. Next, under the heading of “prejudice” Sulmeyer 
will suffer if the trial commences on October 18, 1971, 46 is 


argued that the trial will take from five to eight weeks to 


complete. This argument has already been considered by the Court 


“ 
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in Siaspenian chine with its siptedeas 1 decision. As we previously 
advised the Court, the Trustees'objection to hegvo's claim, in 
gee boteten: will take at the most two weeks to try and possibly | 
could be completed in one week. The vast majority of the 
Trustees evidence will be in the form of either documents. (whose. * 
authenticity is not disputed) or depositions conducted in the 
course of pretrizl discovery. Since this matter will be tried 
to the Court, the presentation of such evidence will take very — j 


little actual trial time. - 


8. Also, under the heading of "prejudice” it is argued 
by New York Counsel that California Counsel “who are most 
familiar with the case and who plan to try the case" have trials 
in other matters "scheduled to commence", in the case of one 


attorney (Mr. Sherwood), on November 1 and, in the case of 


| 
| 
| 
| 


another (Mr. Howell), on October 15 and that 2 oe te virtually } 
impossible . . . to reassign uae caseload without substantial | 
prejudice to the interest of theix clients". To this is tacked | 
on a due process argument that “Sulmeyer may be deprived of its 
right to adequate counsel", an argument which is apparently vied 
upon the assumption that California Counsel will elect to ovotead: 
with the trial of their other clients' matters rather than the 
trial of Sulmeyer's claim. This argument, of course, ignores 

the substantial prejudice the estate has already suffered by 
reason of its inability to have the Esgro claim adjudicated and 
the prejudice that it will suffer by any further delays. : 
However, I also note that no mention is made of the possibility 
of California Counsel obtaining adjournments of these other 

trial commitments, one of which will probably not even conflict 
with the trial herein, or the alternative of having another 
attorney (such as Esgro's New York Counsel who has been 


representing Esgro since early May) familiarize himself with 


6 


“aret 


case in the next month should it not be possible for either 


Sherwood or Mr. Howell to rearrange their trial schedules. 


9. Finally it is argued that the appeal may be 


rendered moot unless the September 1, 1976 order is stayed. 


Of course, the other side of. the..coin,.. which.. is, ignored in 


i the moving papers, is that this court's September 1, 1976 order 
| will be nullified if the relief requested is granted. In this - 
! _regard,. I again setae out ‘uae the Court of Appeals, after being | 
" presented with essentially the same arguments as those presented |; 
here, and without objection by the Trustees, entered an order 
directing that the appeal be ready for argument on October 12, 
1976. It was obviously not concerned with the "mootness" 
arguments and therefore, I respectfully suggest, this Court 


need not be concerned with it. 


10. For all of the foregoing reasons, I respectfully 


request that the instant motion be denied in all respects. 


Sworn to before me this 


13th Gay of September, 1976. 


‘ 
_— St C9 sof 
-~ DANIEL C, CARROL 
_Ristary Public, Stata of Now York 
No. 41-4500320 
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A TRVING- SULMEYER,: ke eeceiver Soe the ‘Estate of 
a Esgro, Tne. +3 “a | Debtor. in Chapter XI,-: mie 
ae Te Plaintixé-respondent- 
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Joseph R. Re Crowley, et. al}: 


t 


Dies ARS Boag: 2 : cin ne, 
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Noting that weil, Gotshal & Manges 
er for (appél lant /aapedaeek sig Sulmeyer 


“— filed a motion for’ an expedited appeal 


oat being advised as to the progress of the euided. 
Civil Appeal Scheduling order dated - 27-76 is modified - 
- only in the following respects: Ke . 


IT te HEREBY ORDERED that the record on appeal be ‘filed on ox before 


- Spleter IS)14)e- 


IT IS FURTHER ORDERED that the eau brief and the joint appendix! 


se filed on or before S bs Yes 22 146. 


IT IS FURTHER ORDERED that a brief of tne’ appellee be — on or 


_PefOr®  Sepbetae BP. © rhrter |) JIM... — — 


-. ape x6 FURTHER ORDERED that ne (10) copies of each eee shat be 
filed with the Clerk, but that the court may require as many as fifteen (15) 
additional copies before final disposition | of the action. : 


i ‘IS. FURTHER ORDERED that the argument of the appeal be epi to be 
heard ‘during the week of oO ‘8 : {2, 1906. - 


IT IS FURTHER ORDERED that in the event of ck by subeitank in 
filing the record on appeal or the appellant's brief and the appendix by 
the time directed or upon default of the appellant regarding any other 
provision of this order, the appeal shall be disnissed forthwith. 


IT IS FURTHER ORDERED that if the appellee fails to file a brief within ff 
the time directed by tiis order, such appellee shall be eamjected to such 
sanctions as the court may deem appropriate. . 


A. DANIEL FUSARO, 
: : Clerk = 
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Da erat os Pease 
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Bice testis - 


Daniel L. Carroll, Esq. 

Shea, Gould, Climenko, 
& Casey : 

330 Madison Avenue 

New York, Ne Xs 10017 


Re: White Front Stores, Inc. Vv. Esgro, Inc., 
et a 


LS ee 


Dear Dan: 
This letter will serve to summarize -the various 
_ which we discussed in New York last week. 


i. We have agreed to block out time for the | 
eid lewine depositions: 


A. Gary Mintz, to take place in Los Angeles 
September 13-14, 1976; 


B. Julian-Lavitt, to take place i' “os Angeles 
September 15-16, viet dis 


Cc. . Alan sevcas, ‘to take place in Los Angeles 
September 17, 1976; 


D. Walter Craig, to take place in New York 
October 6-7, 1976; 


E. Sol Cantor, to take place in New York 
October 8 and 12, 1976; 


F. Monroe Chapin, to take place in New York 
on October 13, 1976; 


G. Messrs. Robert Reisner and Robert Van Tuyl, 
to take place at or near Baca Raton, Florida, on October 
14-15, 1976. 


“* ced wee on ey eres 
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~“pasiter + ‘carzoll, Esq. 
ea August. 24, 1976-° 
_ Page Two . 


= 4 newerenes eestor * oye aA me soon alrecdos2 
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ine: “You have agreed to make Messrs. Cantor, Craig ~ : 
. ae Chapin available for the depositions scheduled as st 
.. forth above. I-will arrange for the appearances of the - . 
‘othexs: As we grocers also, this schedule assumes that 
trial will commence in the Superior Court in Los Angeles. 
in late November 1976 and should, for any reason, there 
be an earlier trial date ordered in New York, this 
deposition schedule will have to be accelerated significantly. 


2,  puring our discussions in New York, I thought 
we had tentatively agreed upon a solution to your seeking 
further answers to the "New York" set of White Front inter- 
rogatories. Upon my return to my office here in Los Angeles 
I found that a Motion for further interrogatory answers had 
been filed on behalf of White Front, with your firm's name 
on it, of course. As I had already indicated to you, while 
I believe that such a Motion is not timely, I am very surprised 
that you made no mention of the filing of this Motion when we - 
spoke. In any event, the filing of this Motion’ by White 
Front obviously means that you are no longer willing to 
sihomianccnyil explore the agreement we discussed in New York. 


3. You have stiil not produced for our Lepion 
a number of documents which had been promised for production, 
including the following: 


4 
: A. White Front consolidated and store-by-store |,’ 
operating result sheets for the years 1968 through 1973; — 


B. Minute Books for each of the White Front a 
corporations; ; 


C. Computer print-outs for the months of 
October and November 1970 and October and November 
1972; 


D. The financial statements and any written 
reports and/or studies presented to members of the . 
Board of Directors of Interstate at the Vartous | mes - 
from 1969 through 1973. 


“Ac pniel L. Carroll, Esq. — 
" ‘August 24, 1976 
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en “$0 as to obviate the need for a Motion for the i 
“production of these documents, and sanctions, would you 
.please let. me know as soon as possible when we may expect 


“s the: peodaction ‘of these documents or copies thereof. 


a* 


4. With respect to your letter of August 17, 
1976, I have 2 recollection of your saying, during the 
course of Mr. Esgro's ‘deposition, that you were going to 
undertake to list specific documents which you wanted. 
It will be interesting to see whether this appeared on 
the transcribed portion of that deposition. In any event, 
we wili try to put together a'set of copies of the documents 
you request and those you requested during the course of 
Mr. Esgro's deposition, so far as our notes disclose them. © 


5. We have agreed that it makes sense for both 
of us to update the respective Complaint and Cross-Complaint 
in this state court action and, depending upon the results 
of the current appezl in the bankruptcy matter in New York, 
we should both undertake to do this as soon as — 


’ Arthur L. Sherwood 
of GIBSON, DUNN & CRUTCHER 
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AFFIDAVIT OF SERVICE BY HAND 


WEIL, GOTSHAL & MANGES 
Attorneys for 


767 FIFTH AVENUE 
BOROUGH OF MANHATTAN, NEW YORK, N.Y. 10022 
(212) 758-7800 


To: 


Attorney(s) for 


Service of a copy of the within is hereby admitted. 


Dated: 


Attorney(s) for 


eerie seem 
oe 


PLEASE TAKE NOTICE 


i) that the within is a (certified) true copy of a 


NOTICEOF entered in the office of the clerk of the within named court on 
ENTRY 


oO that an Order of which the within is a true copy will be presented for settlement to the Hon. 


NOTICE C? one of the judges of the within named Court, 


SETTLEMENT at 
on 19 , at M. 


Dated: 


WEIL, GOTSHAL & MANGES 
Attorneys for 


767 FIFTH AVENUE 
BOROUGH OF MANHATTAN, NEW YORK, N.Y. 10022 


To: 


Attorney(s) for 


STATE OF NEW YORK, COUNTY OF : 8s: 


I, the undersigned, am an attorney admitted to practice in the courts of New York State, and 


(] certify that the annexed 


_ Amemey's has been compared by me with the original and found to be a true and complete copy thereof. 
& Corttcanon 


tt) = that: I am the attorney of record, or of counsel with the attorney(s) of record, for 

ides . [have read the annexed’ 

veritcaton know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alleged on 
¥ aterm information and belief, and as to those matt: » I believe them to be true. My belief, as to those matters therein not stated upon 
* knowledge, is based upon the following: 


The reason I make this affirmation instead of 


I affirm that the foregoing statements are true under penalties of perjury. 


Dated: 


(Piles stawae’s aime alow: ey eae 
STATE OF NEW YORK, COUNTY OF $s: 
being sworn says: I am 
0) in the action herein: I have read the annexed 


 pewecon know the contents thereof and the same are true to my knowledge, except those matters therein which are stated to be alleged on 
Vers hon « . . . 
r omer" information and belief, and as to those matters I believe them to be true. 


; 0 the of 


Corporate a corporation, one of the parties to the action; I have read the annexed 
Veriteation : . 
} know the contents thereof and the same are truce to mv knowledge, except those matters therein which arc stated to be alleged on 


information and belief, and as to those matters I believe them to be true. 
My belief, as to those matters therein not stated upon knowledge, is based upon the following: 


Sworn to before me on 


STATE OF NEW YORK, COUNTY OF $s: 


age and reside at being sworn says: I am not a party to the action, am over 18 years of 
On A 2, , I served a true copy of the annexed 

in the following manner: 
hy mailing the same in a -aled envelope, with postage prepaid thereon, in a post-office or official depository of the U.S. Postal Service 
within the State of New Y ork, addressed to the last known address of the addressee(s) as indicated below: 


Cj by delivering the same personally to the persons and at the addresses indicated below: 
Personal 
Seren 


Check Applcobie Box 4 


Sworn to before me on 


(Print signer's name below signztwe) 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


INTERSTATE STORES, INC., et al., 
Debtors, : 76-5034 
IRVING SULMEYER, as Receiver for : AFFIDAVIT OF SERVICE 
the Estate of ESGRO, INC., a BY HAND 
Debtor in Chapter XI, : 


Plaintiff-Respondent- 
Appellant, 


-against- 
JOSEPH R. CROWLEY and HERBERT B. 
SIEGEL, as Reorganization Trustees 
for WHITE FRONT STORES, INC., et al., 


Defendants-Appellants- 
Appellees. 


STATE GF NEW YORK 


) 
) sa. 
) 


COUNTY OF NEW YORK 
MARK A. RIBAUDO, being duly sworn, deposes and says: 
1. I reside at 128 Lakeview Avenue, Lynbrook, Long 
Island 11563, I am over 18 years of age and I am not a party to 
the within proceedings. 
2. On September 21, 1976, I persorally delivered and 
served a Joint Appendix to the briefs in the above-captioned 


case upon Shea, Gould, Climenko & Casey, at 330 Madison Avenue, 


UAC 


Sworn to before me this 
&? day of September, 1976 


g RUTH MILLER ‘BEST NY 
Pubtic, State of New York 
No, 03-7952°25 
otary ies Qualified In Prony County 
Certifiert> Filed in New Vork County 
oa 3 eo oh SO, 1970 


